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The Rebbe Rashab's Approach
to Techeiles

Rabbi M.M Prescott Rosh Yeshiva Machon Smicha

As a closing to our techeiles discussion, it is worth examining closely the
approach of the Rebbe Rashab to the subject in a letter from the year 5667
(1907) to the Radziner's son, Rav Mordechai Yosef Elazar, the Rebbe Rashab
thanks him for taking the trouble to send his father's Seforim, including the
three monumental works on techeiles: Sefunei Temunei Chol, Pesil Techeiles,
and Ein HaTecheiles — and from there enters into the sugya himself.

Interestingly, the Rebbe Rashab writes that some twenty years earlier he had
been in Berlin and had seen the cuttlefish in the aquarium there; but the
thought that this might be the chilazon had not even occurred to him, and he
therefore paid the fish no particular attention to determine whether it matched
the simanim of the chilazon given by Chazal. In truth, however, the Rebbe
Rashab places little emphasis on the identification question at all. His
approach is directed at something more fundamental — the premise of the
Radziner’s entire undertaking.

What drove the Radziner into the techeiles question in the first place?

A simple perusal of the opening words of Sefunei Temunei Chol reveals the
answer. The Radziner is pained by our inability to fulfill a mitzvah of the
Torah, and particularly by a maamar in the Zohar that ascribes special
significance to the techeiles thread of tzitzis — describing how it ascends to
the rakia, and from the rakia to the Kisei HaKavod, along with other such lofty
concepts.

It is here that the Rebbe Rashab takes issue. If the entire enterprise is
undertaken to restore the missing shleimus of tzitzis and to attain the lofty
attainments that techeiles affords — perhaps this is not the era for it. Indeed,
most of the letter revolves around the words of Rav Chaim Vital in Pri Etz
Chaim, that techeiles is not appropriate for zman hazeh. The Rebbe Rashab
explains, in kabbalistic terms, that the lavan and the techeiles each represent
distinct hasagos; after the Churban our hasagos are diminished, and we are
simply unable to reach the madreigah of techeiles.

The Radziner himself cites this passage of the Pri Etz Chaim, and argues that it
cannot be taken literally, for it is clear in the Gemara that techeiles was worn
in the times of the Amoraim — well after the Churban. It must therefore mean
only to explain why techeiles is less prevalent in these times. To press his
point, the Radziner contends that were we to take such statements literally, we
should likewise refrain from wearing tefillin shel rosh nowadays, since
according to kabbalistic concepts it, too, is not fitting for our times. Addressing
this argument directly, the Rebbe Rashab offers a detailed explanation al pi
kabbalah distinguishing between techeiles and tefillin shel rosh — a beyond
our present scope.

As for the fact that Amoraim wore techeiles, the Rebbe Rashab explains that
the great Amoraim possessed the madreigah of Mikdash. Chazal teach us on
the passuk “v’asu li Mikdash v’shachanti b’socham” (Shemos 25:8) — b’soch
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What is a Modaah and How Does it Work?

Rabbi Yosef Dovid Josilowsky

u

Question: We have stated that a forced sale is valid but the seller has a recourse of being “ moser
Modaah ”. What does that mean?
Answer: Being “ moser Modaah ” literally means to give over a yedia (a piece of knowledge) to

witnesses i.e. to let them know what is really happening.

The way it is done is that before someone makes a sale, he informs the witnesses that although he will
be going through the motions of the sale, in reality, he is being forced into it and does not really
consent to it.

This declaration defines the sale that will happen later as nonconsensual and invalid.

Question: If a seller can proactively arrange for a sale to be invalid by being moser Modaah , does that
mean that every sale could be negated in this way?

Answer: Rabbeinu Yona states that witnesses cannot sign a Modaah unless they know firsthand what
the circumstances are that are forcing him into the agreement. In most cases, it is very difficult for
witnesses to be able to say definitively that they know that. As a rule, if the Modaah doesn’t say this, it
won'’t be able to negate a transaction.

Can One be Moser Modaah on Only Part of a
Transaction?

Question: We have stated that a Modaah works to negate a transaction. Would it also work to negate
only part of a transaction?

To give an example: Reuven’s father owned assets in Eretz Yisroel and England. All of the siblings live
in Eretz Yisroel , with Reuven being the only one living in England. Accordingly, they decided to split
their father’s inheritance by granting Reuven all of the assets in England and having the siblings divide
the assets in Eretz Yisroel .

For the Israeli Rabbanut to deal with the assets in Israel, they told Reuven that they need him to sign a
shtar mechilah that says that he forgoes his rights to all of his father’s assets. Before he does that, he
wants to be moser Modaah that he is only forgoing his rights to the assets in Eretz Yisroel and not to
the assets in England. Will this Modaah work?

Answer: The Gemara in Kesuvos speaks about a case where a shtar mechirah for one field makes
reference to another field as belonging to the buyer. The seller admits that this shtar is valid but
doesn’t want it to be taken as an admission that the other field, which is not part of the transaction,
does not belong to him. Since the part of the shtar that he takes issue with is irrelevant to the current
sale, a Modaah can be used to negate the admission.

The case in question is similar to that Gemara. The reason that the Rabanut wants Reuven to sign this
shtar mechilah is so that they shouldn’t have to deal with him while dividing the inheritance in Eretz
Yisroel .

Like in the case of the Gemara, Reuven is not claiming that the transaction isn’t valid. He agrees that
he forgoes all of his rights to the assets in Eretz Yisroel , as the Rabbanut wrote. He is merely taking
issue that his written mechila should not affect something that is not part of the actual transaction.
Since he is not making any admission regarding the assets in England, he can issue a Modaah to
negate that part of the shtar .

Is a Forced Settlement of 50 cents on the Dollar
Valid?

Question: | did a lot of business with someone and that person now owes me $100k. When | came to
collect, he told me that he is only offering fifty cents on the dollar. He said that if | don’t accept that,
he won’t pay anything at all. Is he a gazlan ?

Answer: Typically, the halacha is that a peshara (compromise) is like a sale in that a forced
compromise is valid, just like a forced sale.

However, that is only true if both sides agree to compromise because the actual ownership is in doubt.
In this case, everyone admits that one party owes the other the full amount, but one side is forced to
accept a compromise because the other informed him that he won’t receive anything otherwise. This
would be considered a gift, rather than a compromise, and a forced gift is not valid.

However, the Maharashdam is of the opinion that even a settlement like this is considered a mechira ,
rather than a matanah , because the claimant is receiving a benefit from it. He says that if this were not
the case, no settlement will ever be enforceable. Even in his case, where a man who was in debtor’s
prison for owing money agreed to settle with his own debtor in order to get at least some money from
him, he rules that the settlement is valid. As long as the threat of non-payment is serious, the
settlement cannot be invalidated even by issuing a Modaah .

Although most acharonim rule against the Maharshdam, the question remains if the debtor can say “
kim li 7 in order to allow a settlement to stand.

Another consideration would be if the creditor signed a shtar mechillah . Without a Modaah it might
be difficult to overturn such a shtar . However, there a Modaah might help because he can use it to
demonstrate that he only agreed to the settlement under duress.
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The Laws of Duress

Preemptive Declarations of Duress | Rabbi Baruch Fried, Dayan Bais Havaad

The Concept of Moda’ah

One who is being coerced into selling or gifting his property can invalidate the transaction by preemptively
declaring a moda’ah — a formal statement before two witnesses that his forthcoming act is only being done to
remove the duress but that he intends to subsequently undo the transaction. The witnesses can then issue
him a shtar moda’ah, a document stating that the transaction is void due to duress. A moda’ah can be used
even if the other party would accept the ruling of a Bais Din because in some instances time does not allow
for the intervention of a Bais Din.[1] One who declares a proper moda’ah prior to a transaction may
subsequently invalidate the transaction even if a length of time has passed.[2] A moda’ah does not need to
be in writing to be effective; a shtar moda’ah is only necessary to provide proof of the moda’ah at a later

date, in the event the witnesses are unavailable or if they forget the details.[3]

Sales vs. Gifts

There is a critical distinction between a moda’ah for a sale and a moda’ah for a gift. In the case of a gift, the
statement of the giver to the witnesses that he is granting the gift against his will is a valid moda’ah, even if
the witnesses are not aware of any duress. However, in the case of a sale, the witnesses must have firsthand

knowledge of the duress and must state as much in the shtar moda’ah, otherwise the moda’ah is invalid.[4]

If a potential seller claims to be under duress, but the witnesses cannot verify whether this is true, they
should not issue a shtar moda’ah stating that “the seller claims to be under duress”. Still, if they did write
such a shtar and other witnesses later corroborated the duress, it may be used to invalidate the sale.[5] Some
Poskim allow the witnesses to state explicitly that “we are not personally aware of the duress, but the seller
claims he is under duress, and should this be corroborated, the sale will be invalid.”[6] This is a common

form of shtar moda’ah used nowadays.

Compromise Agreements
A forced compromise agreement has the status of a sale under duress because each side is relinquishing
something in order to gain something. Accordingly, such an agreement is valid unless it is preempted by a

declaration of duress before witnesses who had firsthand knowledge of the duress.[7]

However, a compromise agreement differs from a regular forced sale in three ways:

1. If one party is clearly in the right, and even so, the second party forces a compromise, then it is
considered like a gift, which makes it automatically void. Even if at the time of the compromise there was
ambiguity regarding which party was right, if the ambiguity stemmed from contradictions regarding the facts,
and these facts were later verified through witnesses, or the second party admitted to having received more
than he deserved, the compromise agreement is automatically void.[8]

2. If there was actual duress, which is later corroborated, then the compromise is invalid even without a
moda’ah.

3. |If the compromise agreement was only signed, but the other party did not yet take possession of the
disputed property, the agreement can be invalidated just as in the case of a sale under duress where

possession has not yet been taken by the buyer.[9]

Partial Payments

If a creditor settled with a debtor in order to receive partial payment because otherwise the debtor would
refuse to pay anything at all, many Poskim consider such partial payment to be a gift and not a compromise.
The creditor must declare to witnesses beforehand that he is only agreeing to the settlement as a way of
getting some of the money but does not intend to forgo the rest. The witnesses do not have to know whether
this is true.[10] The settlement may then later be invalidated. If no such declaration is made, it is assumed
that the creditor willingly agrees to forgo the rest of the payment and the settlement cannot later be
invalidated. According to some Poskim, however, partial payment settlements are a valid form of

compromise and cannot be invalidated.[11]

One who sold something under duress for below its true value cannot invalidate the sale unless there is a
halachic claim of ona’ah. However, if the seller was specifically forced to sell at the below-value price, then
it is considered a gift and may be invalidated. Still, the witnesses may not write the seller a moda’ah unless
they specifically know that he is selling it under duress.[12]

[1] Bava Basra 40a-40b
[2] C.M. 205:1; Nesivos Hamishpat ad loc. 6
[31 Bais Yosef C.M. 205

[10] Tarshish Shoham C.M. 61
[11] Maharashdam C.M. 418
[12] C.M. 205:4

[4] C.M. 205:1-2,6
[5] C.M. 205:5
[6] Avnei Choshen 205:5

[7] C.M. 205:3; Sema ad loc. 9
[8] Nesivos Hamishpat 205:11
[9] Pischei Teshuvah C.M. 205:5

kol echad v'echad: the Mikdash exists within every
Yid, each on his own level. The madreigah of
Mikdash within the great Amoraim was elevated
enough to be fitting even for the techeiles of the
times of the Beis HaMikdash.

A foundational principle

The Rebbe Rashab then introduces a fundamental
concept — one necessary for understanding
numerous matters in halachah: the combination of
kabbalah and practical halachah. Take shofar on
Shabbos as an example. As is well known, we do not
blow shofar on Shabbos because of a gezeirah
d’rabbanan — lest the tokea carry it four amos in
reshus harabim. Now, the concern is remote; the
conditions required to transgress the melacha
d'Oraysa are unlikely to converge. And yet Chazal
enacted the gezeirah. The Rebbe Rashab explains: in
truth, shofar is not needed on Shabbos, for the
hamshachos it effects are already present on
Shabbos. Nevertheless, the Torah commands blowing
shofar even on Shabbos, on account of higher levels
of oros that can be attained. But those levels are only
relevant during Bayis Rishon, when kedushah shone
openly. From Bayis Sheini onward, there was greater
hester and blowing shofar on Shabbos no longer
achieved anything. Only in the Mikdash itself, where
kedusha remained somewhat b’gilui, does shofar
apply on Shabbos — but not outside the Mikdash.
Now, Chazal are generally mastir kabbalistic
concepts and clothe them in practical reasons; they
therefore found an applicable halachic concern upon
which to pin the bittul of the mitzvah. Thus, even
though the stated reason is a weak one, it suffices to
set aside the mitzvah — because the true, underlying
reason is the more fundamental one. [A further well-
known example is Yom Tov sheini shel galuyos,
whose original reason is practically non-existent
today, yet the observance endures — as many
seforim explain, in chutz la’aretz the oros of Yom
Tov are weaker and cannot be contained within a
single day (see Toras Menachem 5749, vol. 1, p.
227).]

Here too, the Rebbe Rashab explains, there exists a
practical concern of sorts against wearing techeiles in
our day: unlearned people may place it on a garment
that is not chayav min haTorah, and — if the garment
is wool — transgress kilayim, which is waived only
where the mitzvah is genuinely fulfilled. Though the
risks are slim, it suffices when coupled with the
fundamental reasoning of the Pri Etz Chaim.

Rejecting the Radziner’s historical explanation

The Rebbe Rashab also strongly rejects one of the
Radziner’s explanations for why techeiles ceased —
the difficulty and expense involved in obtaining it.
This, the Rebbe Rashab writes, is very difficult to
accept. Yidden have undertaken anything to fulfill
mitzvos, however arduous. He relates how the Alter
Rebbe, during the Napoleonic campaigns — when
the entire European continent was engulfed in war
and the prospect seemed all but impossible —
dispatched a messenger to obtain an esrog from
Genoa, ltaly (known in the esrog world as Yanova).
Can we then say that the gedolei Yisroel of the
generations would not have invested every strength
to preserve the mesorah of techeiles? Clearly, other
reasons were at work.
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