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If Someone Accidentally Eats Someone
Else’s Package of Food, Is He Liable to
Pay?

Rav Yosef Greenwald, Rav of K’hal Dexter Park

Question: A gift package of food is delivered to someone’s office.
Assuming it’s for him, the person eats it. Afterwards, he discovers it was
meant for the office next door. Does he have to pay for the food he ate?

Answer: If it was an honest mistake that was no fault of his own, he is
not liable as a mazik or a gazlan. However, he still is not fully exempt
from liability.

The Gemara discusses a case where someone inherits a barn full of
cows from his father. He assumes all of the cows belonged to his father
and he slaughters and eats one of them. Unbeknownst to him, that cow
belonged to someone else and was only being kept in his father’s barn.
The Gemara says that although the son is not a mazik, he is still liable
because he derived enjoyment from someone else’s property. He does
not have to pay the full market value of the cow, but he has to pay the
value of the pleasure he had. Chazal assessed this to be two-thirds of
what the meat would have fetched in the market.

So too, in this case the man who ate his
neighbor’s food would be liable to pay
that basic amount.

Question: Who does he have to pay that amount to? The man who the
package was intended for or the one who sent the package?

Answer: If it was a package that the office next door paid for, he would
have to pay them. If they weren’t paying for it, he would have to pay
whoever did lay out the money for it.

If Someone’s Taxes Are Charged to
Someone Else, Must He Reimburse Him?

Question: Reuven and Shimon are business partners. Due to a clerical
error on behalf of the IRS, Reuven’s personal taxes were charged to the
partnership. Can Shimon demand that Reuven reimburse the business
for the money that he should have paid individually?
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Question: Reuven and Shimon are business partners. Due to a clerical error on
behalf of the IRS, Reuven’s personal taxes were charged to the partnership. Can
Shimon demand that Reuven reimburse the business for the money that he should
have paid individually?

Answer: The Gemara talks about a case where the king’s tax collectors take taxes
from from grain that was not yet tithed, in lieu of money that was the owner was
really supposed to pay.

The Gemara says that even though the owner didn’t really gain anything new — as he
merely didn’t have to give away some of his money — and he didn’t actually take
anything from maaser — as the tax collectors took the money, not him - he still is
liable to reimburse the amount of the maaser.

This chiyuv is called “mishtarshi”. The Ketzos Hachoshen explains that mishtarshi
means that because one person’s bottom line is bigger than it otherwise would have
been because of his friend’s expenditure or loss, it is considered as if the friend now
owns part of his assets; therefore, the beneficiary will have to reimburse him the full
amount that he lost because of him.

Based on this rule, Reuven would be liable to reimburse the partnership for the
money he gained by not paying his personal taxes.

If Someone Takes a Ride, Does He Have to Chip
in For Gas and Tolls?

Question: If someone offers someone else a ride, and they don’t make up anything
beforehand, is the passenger obligated to chip in towards the expenses of the trip?

Answer: There is a rule of “zeh neheneh v'zeh lo chaseir.” If one person derives
benefit from someone else, but the other person has no loss, the first person is not
liable to pay.

Regarding the gas and tolls, it would seem that this is a case of zeh neheneh v’zeh lo
chaseir. The driver would have had to pay the same amount with or without a
passenger. Even though the passenger is having a benefit from the ride, he isn’t
costing the driver anything; therefore, it would seem that he cannot be charged.

However, the Nesivos Hamishpat says that zeh neheneh v’zeh lo chaseir is only
patur after the fact. If one person derived benefit from someone else who lost
nothing, the second person cannot demand to be paid retroactively. Going forward,
however, he can ask for payment. This would mean that if two people are traveling
together, they are both equally responsible to pay for the gas and tolls, and those
expenses should be split 50-50.

It would seem that wear and tear of the car, on the other hand, is not part of the
traveling itself and is not an expense that the passenger is liable for.
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Derived and Unsolicited Benefits:
NEhEﬂEh and Yor Ed Neheneh and Yored

| Rabbi Baruch Fried, Dayan Bais Havaad

A related but different concept is that of mishtarshei.[1] If one person’s loss or
expense directly causes another person to receive a substantive gain, the
receiver of the gain must return that value to its owner (the one who suffered
the loss or expense), as long as it was not clearly intended to be a gift. For
example, if the government taxed one person’s property on behalf of another,
the payer of the tax may reclaim that money from the one who should have
been taxed. The obligation of mishtarshei applies even in a case where the
value was added without any involvement of the beneficiary. Mishtarshei is
limited to the amount of the loss or the amount of value that was added,

whichever is less.[2]

Protection from a potential loss is not considered a substantive gain, unless the
loss was certain and imminent. If a loss might not have occurred, even if it was
likely, or if the person had another way to prevent the loss for free, he does not
have to pay for a loss that someone else incurred to protect him.[3]
Additionally, if a person incurred a loss solely for his own benefit and another
person also benefitted without any additional loss, the one who benefitted does
not have to reimburse the one who incurred the loss even though a substantive

benefit was received.[4]

Permitted Use of Another’s Property

According to most Poskim, one may always restrict others from using his
property, even if the usage will not cause the owner any loss. Others say that
the owner must have the possibility to use it himself or monetize it; otherwise,

he may be compelled to allow others to use it.[5]

As a rule, one may not enter the property of another without the owner’s
express consent. An exception is usage that people generally do not mind, such
as taking a shortcut through someone’s property in an area where this is
commonly done. Usage that brings benefit to the owner is permitted, assuming
that there is no harm to the owner (including an invasion of privacy).[6]

However, the owner may still object when he finds out about it.

According to some Poskim, one may not use intellectual property if such usage
will cause the creator a loss. For example, one may not disseminate digital
copies of another’s work if this will cause the creator a loss of revenue.[7]
Other Poskim disagree and say that using intellectual property does not
constitute taking from the creator of the work.[8] However, it may be forbidden

for other reasons, as will be discussed in the laws of Gezel.

Yored: Unsolicited Services

If a person provides a service or invests in the property of another without
being asked to do so (yored), and he does so for the benefit of the recipient and
with the intent of getting paid for his work, he is entitled - at a minimum - to
the mishtarshei amount of his investment, as discussed above. This is assessed
by separately calculating the worker’s expenses, including basic labor, and the
general value of the service or property improvement. The worker receives the
lesser of the two amounts. The recipient of the benefit must pay the worker this
amount, even for a service that is not usually done, as long as value was added
to his property.[9] A scenario in which the owner claims that he is completely

dissatisfied and would prefer that the work be undone will be discussed below.

Asuya Lita: Service That Was Anticipated to Happen

If the service provided was a kind that workers are usually hired to do, for
example, cultivating vines in a vineyard, the worker is entitled to the lowest
salary[10] that hired workers of his type receive for the service he provided.
Although the worker was not asked to do it, the owner presumably would have
agreed to hire him, and it is therefore viewed as if he had been hired.[11] An
exception is if the owner would likely have done the work himself, in which
case the worker only gets the mishtarshei amount, plus the amount the owner

would certainly have agreed to pay to save himself the effort.[12]

Whether a service is the kind that one would hire a worker to do or not, and
consequently whether the beneficiary must pay the full amount or only the
mishtarshei amount, is generally defined by the nature of the property itself
and whether the service provided is the most lucrative or logical one.[13]
Some Poskim suggest that if the owner’s personal preference is known, that
would define whether the service was the kind one would hire a worker to do.
[14]

Other Forms of Yored

The rules of yored also apply to movable goods. If unsolicited work was
performed that would have to have been done anyway, the recipient must pay
the lowest estimated cost of the job. If the work was not necessarily needed,
but added value to the item, the worker receives the mishtarshei amount. If the
work was completely unnecessary or unwanted, the owner is exempt.

Moreover, he may compel the worker to buy the item from him.[15]

If the yored did not add any value to the owner’s property, he is not entitled to
any remuneration, even if he saved the owner from a potential loss (mavriach
ari). However, if the loss would definitely have occurred, and the owner could
not have avoided the loss for free, a worker who saves him from that loss is
entitled to be paid the lowest salary for that kind of worker.[16] If a worker
provided a marketable service, such as brokerage, this would be regarded as a

value added to the owner, and the regular rules of yored apply.[17]

If the Owner Objected

If the owner is aware of the worker’s intention and instructs him not to do the
work because he does not want the work done, there is no obligation to pay
the worker at all.[18] However, if the owner clearly benefits from the work and
only objects to having to pay for it, then he must pay the worker as a yored.
(191
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