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The Corporate Hetter Iska

Rabbi M.M Prescott Rosh Yeshiva Machon Smicha

In the previous articles, we discussed banks that are Jewish-owned or
have significant Jewish shareholding — when it poses a ribbis problem
and when it doesn’t. Here we turn to a different scenario: a Jewish-owned
bank (or non-Jewish bank with significant Jewish holdings) that wants to
operate al pi halacha. This brings us to the topic of hetter iska — and
specifically, the hetter iska klali.

What Is a Hetter Iska?

A hetter iska is a document that redefines the structure of a typical loan.
Rather than characterizing the funds as a loan, it frames them as an
investment deposit. The distinction between them is fundamental. A loan
creates a debt obligating the borrower to repay regardless of what
happens with the money. In an interest-bearing loan, he pays a fee on top
of the principal — which is what the Torah forbids.

An investment works differently: the recipient of the funds acts as a
manager on behalf of the investor, deploying the capital into profitable
assets and at the end of the designated period returning the
principal along with the profits generated. Payments can be structured to
look like a standard loan with monthly installments of principal and
“interest,” but they are not interest — they are investment returns.

The critical difference comes down to risk. With a loan, the lender is
always guaranteed repayment. With an investment, the principal is not
guaranteed; if the venture fails, the investor absorbs the loss. It is
precisely this shared risk that makes the arrangement permissible. As long
as the recipient of the funds is not entirely “on the hook,” it is not a loan,
and not subject to the issur ribbis.

How Does the Lender Stay Protected?
The obvious question is: if the principal isn’t guaranteed, how does the
“lender” ensure he gets his money back?

The answer lies in a built-in mechanism. The investment agreement
requires the fund manager — the borrower — to bear the burden of proof
if he claims a loss occurred. Even if a loss did happen, the agreement
presumes that profits were made unless proven otherwise. The manager is
therefore obligated to return both principal and dividends — not because
he is inherently liable as a borrower, but because losses are presumed not
to have occurred until demonstrated.

And demonstrating a loss is no simple matter. The iska agreement
requires two kosher witnesses to testify that a loss occurred. Since many
factors must be established to prove that a specific event actually caused
a net loss to the business, it is usually impractical for the manager to walk

away from his debt, and the investor remains well protected.
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What About Personal Loans?

A natural question arises: what about someone borrowing money for personal use — to
buy a house, pay tuition, or cover living expenses? There is no investment being made.
How can a hetter iska apply? The hetter iska addresses this by stipulating that in lieu of

the funds invested, the investor receives a proportional share — equivalent to the
amount deposited — in all of the manager’s income-producing assets and financial
endeavors.

Between Two Individuals

A hetter iska between two private individuals is relatively straightforward — both
parties sign the document and the arrangement is in place. If the lender also wants a
standard legal loan document for civil purposes, that can be signed as well, provided
the iska document states that it supersedes any other documents signed in connection
with these funds.

The Hetter Iska Klali

For many years, Israeli banks have used what is known as a hetter iska klali — a
general hetter iska — and the broader Israeli tzibbur has largely relied on it. Rather
than executing a separate iska for each individual transaction, the bank creates a single
overarching document declaring that all financial dealings which would otherwise
involve a ribbis concern are instead governed by the iska arrangement. The novelty is
that an individual loan from the bank carries no separate iska paperwork — only a
standard interest-bearing loan document — yet the bank’s general iska declaration
automatically reframes all such transactions.

The idea was first proposed in the early 1900s in Poland by Rav Ezriel Meir Eiger of
Lublin, who recognized widespread ribbis problems in the Jewish business world. His
proposal was not intended to replace individual iska agreements, but to serve as a
backstop — a safety net for cases where the parties failed to execute a specific iska
when one was needed.

The proposal generated considerable debate among his contemporaries. Some
questioned whether a document signed today can genuinely define the structure of
future transactions — particularly once a specific loan agreement is signed, which
would seemingly override the earlier iska klali. Others raised a legal concern: even if
the iska klali is halachically valid, secular courts might not recognize it, leaving the
borrower fully liable in a civil sense and thereby undermining the entire arrangement.
There was also a concern that a hetter iska klali could cause ribbis to be forgotten and
taken lightly (Bris Yehuda perek 40 note 19).

In response to these concerns, some poskim required specific conditions to be met: (1)
the document must be signed before an established beis din; (2) an announcement
must be made in all the shuls in town that the bank operates under a hetter iska
(Maharsham 1:20); (3) a visible sign must be posted in the bank’s offices informing
customers that transactions are conducted al pi hetter iska (Kitzur Dinei Ribbis 13:8,
Rav Moshe Sternbuch). Under these conditions can we genuinely say that the dealings
are subject to the iska with the meaningful awareness of those involved.

It's debatable whether these conditions are met by Israeli banks today. The Bris Yehuda
(ibid. note 21) justifies relying on the hetter iska klali nonetheless, based on how
modern corporate structure works. When a hetter iska klali is formally incorporated
into a bank’s governing documents and policies, every transaction is automatically
subject to it — regardless of whether any individual employee or customer is aware of
it. That is how corporate law functions: the charter governs. A hetter iska embedded at
that institutional level is genuinely operative across the board without requiring a
separate agreement each time. The Mishnas Ribbis (perek 22 note 54) adds that even if
it is not written directly into the bank’s bylaws, as long as it is a signed and filed
document among the bank’s governing papers, that is sufficient (see also Bris Yehuda
Ikrei Dinim 29:64)

This wouldn’t apply to smaller businesses, where policies are often unwritten,
inconsistently applied, or unknown even to those running it. In that setting, a hetter
iska klali carries considerably less force — one cannot rely on a document that isn't
meaningfully governing anything in practice.

A hetter iska klali must be executed by members of the board. Lower-ranking officers
do not have the authority to execute a document of such sweeping scope — one that
redefines the structure of thousands of transactions. In Israel today, most banks have a
hetter iska klali built into their governing structure (Bris Yehuda ibid.).

The American Situation

In the United States, the picture is more complicated, primarily due
to FDIC regulations. All deposits in American banks are insured by
the FDIC, which strictly regulates how member banks may deploy
deposited funds. While real estate loans are permitted (and
encouraged by the FDIC), real estate investing is heavily restricted.
Since a mortgage structured under a hetter iska is technically a real
estate investment rather than a loan, it runs directly into this
restriction. As a result, American banks virtually never maintain a
hetter iska klali (see Mishnas Ribbis, p. 447).

What some American banks do offer is a one-time hetter iska on a
specific loan. For this, a board member need not be involved —
since it is not an overarching institutional document — but it
cannot be handled by just any teller either. It requires someone
with a degree of executive authority, someone who has the
standing to customize loan terms for an individual customer.
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Derived and Unsolicited Benefits: Neheneh
and YorEd Derived Benefits | Rabbi Baruch Fried, Dayan Bais Havaad

Introduction n:‘nb‘?“‘ﬁﬂ.m
In a regular transaction, both parties give their consent to the exchange before it takes place. By doing so, the e
transfer of goods becomes a sale, while the provision of a service becomes an obligation fulfilled.
Consequently, the transaction is valid even if no price was set and the recipient must pay the lowest market

value for that good or service.

If there was a transfer of goods or services without the knowledge or consent of both parties, the traditional
rules of sales or services cannot be automatically applied. Depending on the specific circumstances, the

recipient’s obligation will be governed by one of several other areas of halachah, as will be explained below.

Gezel, Sechirus, and Mazik

L]
One who takes possession of movable goods belonging to others with the intent of keeping them, is Get SmZCha.

immediately rendered the gazlan of those items. A gazlan is a pseudo-owner, in the sense that he is Your Dream. Made Possible.
considered to be using his own item, and cannot be obligated to pay for the usage. He is only obligated to
return the item. If the item no longer exists, the gazlan must return the value of the item at the time of the

theft. (See the section on Gezel for further details.)

If a movable item was taken with the intent of paying rent, the owner may decide whether to classify it as a
rental and collect rent, in which case he cannot charge for regular wear and tear, or whether to classify it as a
theft in which case the culprit is exempt from rent but is liable for any loss and must return the object or pay

its value, as per the halachos of gezel. (See the section on Sechirus for further details.)

One who ruins or destroys someone else’s property without using it or taking possession of it, is classified as a
mazik, and is governed by those halachos. (See the section on Mazik for further details.)

Neheneh: Using Someone’s Property

One who uses someone else’s property without taking legal possession of it is classified as a neheneh.[1] A
neheneh is required to pay the market value rate for his usage. For example, if one uses another’s vacant
home, he must pay the fair market value for a rental. However, there are the following requirements:

. If the person made use of the object while under the rightful assumption that it was his own, he may claim
that he would not have agreed to use the object at the full price. Therefore, he only needs to pay two
thirds of the value of his usage, as one may assume that he would have agreed to purchase the rights to
usage at that price.[2]

« According to most Poskim, if the usage is not taken[3] unilaterally by the one who benefits from it [or his
animal], such as property that makes use of another person’s property without the owner’s involvement,
there is no obligation of neheneh. For example, if the borrower of a car mistakenly parked it in someone
else’s parking spot, the owner of the car is not required to pay for usage of the spot.

« For the same reason, if the owner of an item provided it to someone else for usage, the recipient is not
classified as a neheneh. However, he may be obligated under the laws of yored, as will be explained
below.[4]

. If the owner of a property did not incur any loss at all due to the usage, for example, a squatter made use
of a vacant apartment that was not available for rent in any case, the user is not obligated to pay for it (zeh
neheneh, v'zeh lo chaser). However, even in this case, the user must pay for the usage if, a) the owner
told the user beforehand not to use it, or b) the owner incurred even a small loss, or ¢) the user revealed
that he would have been willing to pay for the usage.[5]

« - According to most Rishonim, if the owner of the property does incur a loss, the user must pay the full
value of his usage even if he did not gain from the usage, for example, if he could have gotten this usage
for free elsewhere. A minority opinion disagrees and says that this would not be viewed as regular usage
and the user in such a case would not be liable for any loss as a neheneh. However, he may be liable for

the loss as a mazik if the relevant conditions are met.[6]

[1] Bava Kama 21a, 112a even if it was forced upon him. See also Shach C.M. 391:2

[2] C.M. 341:4. If he did not personally benefit, rather his animal [4] This is clear from all of the laws of yored, where the recipient is
made use of it, some Poskim say he only needs to pay the amount he never classified as a neheneh.

saved by not having to feed his animal. See C.M. 391:8 [5] C.M. 363:6-9

[3] Tosafos Bava Kama 101a Oh Dilmah. Alternatively, if he ingested [6] C.M. 363:6; Biur Hagra 18

the item, he is considered to have taken it
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