LI

129190

“BWwn o 't |

manm By

M2V MIRY VP

What does it mean to be
human LLC and corporations

Rabbi M.M Prescott Rosh Yeshiva Machon Smicha

In the previous article, we discussed the status of stock ownership and
whether it affects the halachic standing of a company — such as a bank
— with regard to depositing, borrowing, or chometz ownership. Here
we address a more fundamental question: what exactly is a company?

Virtually every major company today is a corporation. This means that
it is regarded as a standalone legal entity distinct from its owners.
Technically, no individual human being owns a corporation’s assets;
the corporation itself is the owner. Shareholders own shares —
contractual instruments that confer certain rights, such as voting and
dividends — but the underlying assets belong to the corporation as a
juridical person. How does halacha view this?

For background: the modern corporation traces its origins to the 1600'’s,
though at that stage the structure and legal implications of the corporate
form had not yet fully crystallized. Over time, it evolved into what is
known today as the “corporate veil” — the principle that a company
and its owners are treated as entirely separate legal personalities.

One of the landmark rulings that firmly established this notion came
about through a maneuver of a sharp Yiddishe kop, who proved to be a
step ahead of his creditors in applying the newly developing legal
structure.

Aron Salomon, a Jewish British boot manufacturer in the 1890s,
operated his business as a sole proprietorship. At a certain point, he
decided to incorporate his business as a legal corporation under the
name “Salomon & Co. Ltd.” After that, the company took on significant
loans in order to expand operations. But Mr. Salomon had structured
the incorporation in a clever way. After he had formed the corporation,
he “sold” his business, which had been his personal property till then,
to the newly created corporate entity. The sale was on credit, and he,
acting on the corporation’s behalf, assigned business assets as security
for the payment owed to him by the corporation. At the time, this move
was a strange one: how could one owe money to oneself?

Before long, the business failed, and the creditors came to collect. But
Salomon came as well, claiming that he too was a creditor of the
business, and stood in a senior position because his claim was secured
by collateral. The creditors were incensed and argued that the entire
arrangement was a sham. “Salomon & Co.”, they contended, was
merely Aron Salomon under another name.
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May One Make a Window
in His House That
Overlooks His Neighbor’s
Yard?

Rav Shmuel Honigwachs

Question: Reuven is making an extension to his
house. After the extension is complete, the house
will have a window that overlooks his neighbor’s
backyard. Is that permitted?

Answer: The Mishnah and Gemara in Bava Basra
discuss the concept of “hezek riya” (infringing on
someone’s privacy). It is stated that it is forbidden
to open up a window that faces somebody else’s
yard. The question that contemporary Poskim
discuss is whether the backyards of today are
comparable to the a “chatzer” of the times of the
Gemara. In those times, a chatzer was used for
private matters. Accordingly, since it is likely that
someone is doing something private in his
chatzer, one may not open a window facing that
place. Some Poskim, theorize that today’s yards
are not used for such private things and,
therefore, are not subject to the laws of hezek
riya. There does not seem to be a strong basis for
that opinion; however, the Poskim say that if one
has another consideration that would permit him
to open a window, he can combine that with this
opinion in order to permit it. In the situation in
question, however, it seems that making this
window would not be allowed.

May One Open a Window
Into a Neighbor’s Yard That
Is Anyway Visible from The
Street?

Rav Shmuel Honigwachs
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Question: We previously said that in typical
circumstances one should not open a window
that allows him to see into a neighbor’s yard.
What if the yard is already visible to a public
area? For example, what if someone lives on a
corner and his backyard faces the street? In such
a case, if | live next door would | be permitted to
open a new window that faces his yard since it is
visible from the street anyway?

Answer: | haven’t seen this specific case
discussed by Poskim, but the Gemara discusses a
case where there is a street between two
properties and says that it would be permitted to
open a window overlooking the yards. One
would assume that the same would be true in the
situation in question. Since the yard is open to
the street regardless and anyone walking on the
street can see into the vyard, the same
consideration would apply and it would be
permitted to open a window that faces the yard.
We can also take into consideration the opinion
that the yards of today are not like the courtyards
of the past which were used for more private
matters, and therefore, one can be lenient in this
case.

If someone Buys a House
That Has a Window Facing
a Neighbor’s Yard, Is He
Obligated to Close It Off?

Rav Shmuel Honigwachs

Question: Reuven bought a house in a
development. When he moved in, he noticed that
the house he bought already has a window that
overlooks his neighbor’s backyard. Does he have
to close off the window or is he allowed to leave
it the way it is?

Answer: In the halachos of hezek riya, the

RN 79,938 1270 DYV NN MRV NMNNY DN NNRIY
277P2 NYEWNN Y191 NRT DRI D270 1MV LT
IWRI LYAR D90 12T YW Y iATRT YY TOpnw TN
IR ,PT-7ND 0992 NN T NIRRT PN, 09PN W PIY 27YNN
DY PDYNNY PIX I’NRY INDN MIVPA MY TMYY 2"1Y31 299
7an nPnY NXM I ("OLPIVDTY) TINN MR "NAYIN"N
MmNy NN - ("IRLRID”) DPPINND N 72N R ,DBNPN
IRY T29217 R 0, NDRN 12T INTY DINIR MDRI-VRIY
,NMN NYT 790 19X NWPIW ,NRT T RIR NN NYT Yapn
912 XN ,MI27Y N2ND Y2 72» PNT RN DAY )INRA

NN NYT 99N PO RIM 7712 22

YRIVM TP MI21Y YW PIY DT N IR DIV VRN
.M117Y NND 1Y ww ,ANY - IWIN PPN INNNY 19IPY
YV WONN TR - INR 19IR2 NIN NPT NNNW 27 N RN RIR
YNt

YN DR AR TIVIY PTPY PNT 2702 MR DTN IR
DT YYY - PAR T2 11D PYN I7OPRT ,MIATN NIV INRIY
V1IN DY PR ORI

VTPY MINYG 1T 7ID9Y DRI 27N TIWRI NNPY NN DTN
RN NNRY 27NYan RN NNR ,INDNA - NpnY Py RINw
YN AR L,NPT NI, VOVN TWIN MTIR 1NTAYI YIR ;pDIdON
D) YTPY 9N 17721 'N2-°7»1 DWINY MDR - DN NIR
.27 202 = AT PT RN WV - AT PT MR

Halacha will often differ depending upon whom
the house was acquired from and the sequence of
how it was built.

The Gemara discusses a case where two brothers
inherited a property from their father. After
dividing it, they are left with windows
overlooking each other’s yards. The Gemara
states that they have no legal right to these
windows. The Rishonim debate what this means
on a practical level. Some say that the brothers

can force each other to close off the windows.
Others say that they cannot go that far, rather,
they are permitted to build a wall on their own
property that blocks the window, even though by
doing so they are limiting sunlight to the other
property.

The Shulchan Aruch rules that they cannot force
each other to seal the windows. Rema cites the
other opinion that they can be forced to block
the windows. Rema indicates that the same
machlokes would apply in a case where someone
purchases a house that has a window facing a
neighbor’s yard. Which would mean that
according to the Rema, the purchaser can be
forced to close off such a window, which is a
rather unusual conclusion.

As we’ve said previously, whenever there is
another consideration at play, one can rely on
the opinion that our yards are not comparable to
the old courtyards because we do not use them
for such private matters. Accordingly, perhaps
the buyer could be lenient and rely on the
Mechaber’s opinion that he does not have to
close off his window in this case.



TR S35 O3 NIHNN BT - N0 TN

The lower courts ruled in favor of the creditors, reflecting what seemed to be
the straightforward common-sense view. But the matter ultimately reached
the House of Lords (the UK’s highest court) and they ruled decisively in
Salomon’s favor. He was paid ahead of the other creditors, leaving them
with little or nothing. In doing so, the court gave enduring legal force to the
principle that a corporation is indeed a separate entity."!

Before turning to the halachic side, it is important to pause and appreciate
how radical the concept of a corporation truly is. When a corporation is
formed, the law declares that a new “person” has come into existence. That
legal person can own property, enter contracts, sue and be sued, incur
debts, and even commit crimes, entirely independently of the human beings
who formed it or who own its shares. The corporation is not the
shareholders, not the directors, and not the employees, but a separate legal
being.

If one were to fully accept the existence of a corporate entity in halachic
terms, many business-related halachic issues would become far simpler.
Chametz, Shabbos, ribbis, and issurei hana’ah—among the common
halachic barriers —would be less of an issue. It would be like a non-Jew—
or, more precisely, a non-human legal being—owned and operated the
business, while Jews held only residual claims or financial stakes.

Yet when viewed through halachic lens, the matter is far less simple. In
halacha, an item not owned by any person is hefker. Accordingly, most
poskim maintain that a corporation — the way law defines it — does not exist.
2l And since its assets are certainly not hefker, the corporation is the
property of its shareholders. “Corporation,” in halachic terms, is simply a
legal name assigned to a collection of assets and business activities that are
owned by people.

There is, yet, a shittah that even halacha can recognize the existence of a
self-standing entity. The Rogatchover Gaon,”! in his distinctive approach,
maintains this position. One of his examples is the property of the tzibbur,
which is not hefker; it is owned, yet not personally owned by individuals. It
belongs to a distinct entity called tzibbur, with the individual members
serving as beneficiaries.

According to this, the members of a corporation—even where there is only a
sole member—would not be the direct owners, and many halachic problems
would be significantly reduced. This doesn’t mean that everything would
automatically be permitted I’'maaseh, since issurei derabbanan may still
apply."™ It would, however, open the door to some level of leniency.

Even according to the conventional view — that a corporation constitutes
regular ownership — its legal structure nonetheless has halachic
ramifications for ribbis. One of the defining features of a corporation is that
the liability of its owners is limited, as demonstrated in the Salomon & Co
story where the debts were imposed on the corporation and not upon Aron
Salomon personally.

The poskim explain that this feature has halachic grounds through the
principle of apoteki. The Gemara® discusses cases in which a borrower
designates a particular asset as collateral, similar to a mortgaged property,
giving the lender exclusive rights in that asset. A more specific form is
apoteki mefurash, where the borrower stipulates, “You may collect only
from this asset,” in which case the lender may collect only from the
designated asset; and if that asset is lost or damaged, the lender has no
further recourse. According to these poskim, corporate debt may be
understood in these terms: the debt is real, but it is subject to an apoteki
mefurash, namely, the assets of the company alone.

This creates a kulah for ribbis, as many poskim maintain that a loan secured
only by an apoteki mefurash is not subject to ribbis de’oraysa. The reason is
that the essence of a loan is the existence of personal indebtedness—shibud
haguf. A non-recourse loan holds no shibud haguf, only shibud nechasim,
and is therefore not classified as a genuine halva’ah. There are numerous
examples throughout Perek Eizehu Neshech where ribbis is permitted when
the principal itself remains at risk, such as in cases of mashkanta and
pardeisa.”!

Rav Shimon Greenfeld® follows this approach and strongly maintains that
lending to a corporation. He goes further and suggests that it may even be
permitted miderabbanan as well—not because the shareholders do not own
the company, but because they bear no personal liability.””’ He adds that the
wording of the passuk supports this: “Lo sashich I’achicha”—to your brother
—implying a personal loan to your brother, rather than a claim limited
solely to his assets. Rav Moshe Feinstein'” follows this line of reasoning and
seems to permit lending to a corporation even miderabbanan.

The most prominent approach appears to be the middle-ground shittah:
there is no ribbis de’oraysa, but there does remain an issur ribbis
derabbanan. The Minchas Yitzchak"" to assume this position, along with
many other poskim.

Rav Yaakov Blau, in Bris Yehuda,'" takes the opposite extreme. In his view,
even though the loan is backed only by company assets, ribbis de’oraysa
still applies. It remains a full-fledged loan to the members of the
corporation, who are considered to owe the money, and the fact that the
loan is tied to an apoteki mefurash does not alter its status. Nevertheless, he
concludes that since many great poskim hold that there is no ribbis
de’oraysa, one may rely on that view.

The practical difference between treating the matter as de’oraysa or
derabbanan emerges in situations where there are additional tzeirufim
I’kulah (e.g., when the majority shareholders are non-Jews). For an issur
de’oraysa it would be far more difficult to rely on such leniencies, whereas
for a derabbanan, the basis for leniency is stronger.

It should be emphasized that the kulah of apotaki applies only to depositing
money in an interest-bearing account. Borrowing from a Jewish-owned bank
remains prohibited, since the borrower bears personal liability toward the
corporation, which is the property of its members."™!

Likewise, other halachic concerns — such as chametz, issurei hana’ah, or
Shabbos — are not resolved through this approach, since it maintains that a
corporation remains an ordinary partnership. The only distinction is the lack
of personally liability - which only helps for ribbis. Other kulos may apply —
but the “corporate veil” itself is of no avail.

Rav Moshe Sternbuch!* offers an interesting twist which can work for other
halachic issues as well. Like the other poskim, he holds that a separate entity
cannot exist, but he derives a kulah from that. He suggests that when one
purchases stock in a corporation, since the company itself has no halachic
existence, one has not truly purchased anything tangible at all; in a sense,
one has purchased only air. Accordingly, the money paid remains a loan to
the members of the company. Thus, for example, if the company deals in
chametz, there would be no issue of bal yeira’eh, since the shareholders
never truly acquired ownership of shares in a halachically operative sense.
This would hold true regarding ribbis issues as well. But he concludes that
this sevara alone, while good for limud zchus, is not strong grounds for real
hetter. (In the previous article, we discussed some leniencies regarding the
ownership status of small share-holders.)
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The Laws of Neighbors

Harmful Practices and Easements | Rabbi Baruch Fried, Dayan Bais Havaad

Harmful Practices and Easements

A person is generally entitled to the full use of his own property, even if
this will have a negative effect on the neighbors. However, if the usage of
his property can be viewed as crossing the boundary line and causing
harm, then he must refrain from doing so and he can be compelled to
remove the source of the damage. If his actions cause direct damage to the

neighbors, he may be liable for the damage.""

On the other hand, one who has already established usage rights on or
toward his neighbor’s property cannot be evicted or restricted even if his
usage is interfering with the owner’s usage. This form of chazakah
(chazakah is defined as obtaining presumptive ownership or usage rights)
does not require three years like one who is establishing ownership; rather,
he only needs to prove that the owner saw him using it in this way and did
not object. However, if his usage appeared to be temporary, in a way
which people normally would not mind, such as one who leans his sukkah
on his neighbor’s wall for the days of Sukkos, a chazakah would not be

established at all."!

A chazakah of this sort cannot be established to allow an insufferable form
of damage that the victim cannot live with — either because most people
cannot live with it, or because he is particularly sensitive to it. [Such a
claim of sensitivity must be verified by independent experts.] For example,
if the harmful practice involves smoke or sewage odors that spread into the
neighbor’s property, he may object even after many years. If the neighbors
performed a kinyan to allow this practice, or the offending party paid for
the rights to do so, the other party may not retract later."!

Preemptive Objections

If a homeowner wishes to do something that has no immediate negative
effect but may cause harm to the neighbor in the future, the Shulchan
Aruch™ rules that the neighbor may object immediately and force him to
desist. Still, even if the neighbor does not object, a chazakah cannot be
established as long as there is no current harm. Some Poskim disagree and
rule that the neighbor may not object until the harm begins.”! Other
Poskim suggest that it depends on the following: if it is something that will
be difficult to remove in the future or if it involves using some element of
the neighbor’s property, for example, for light or air, the neighbor may
object immediately. On the other hand, if the homeowner’s usage can
easily be undone and does not utilize the property of the neighbor at all,
the neighbor may not object until there is actual harm.'®

If one buys a property from a Jew that includes a source of harm to a
neighbor, he may continue to use the property in that way, under the
assumption that the seller had the halachic right to do so.”" According to
some Poskim,'® this is true even for usages for which a regular chazakah
would not suffice, such as smoke or sewage. Others argue and limit this
rule to usages that only a chazakah would allow.”" If the seller was non-
Jewish, it cannot be assumed that he had the halachic right to this usage,
and the buyer would have to reestablish that right."” However, if it can be
established that the seller had legal rights to a specific usage of the
property, the Rema rules that the Jewish buyer may exercise the same

[11]

rights.

Acquiring Rights from Previous Owners

As a rule, unless specified otherwise, one who sells something to another
does not retain any usage rights. By extension of this rule, when partners or
brothers divide up an estate, neither of them has usage rights over the
other, including those that had been in practice until then, because they
are effectively selling their portion to each other. For example, each can
build up their property even if this will block the existing windows of the
other. For the same reason, the Shulchan Aruch rules that neither of them is
required to block their existing windows that overlook the neighbor’s
property. However, the Rema argues and rules that they can be required to
block their windows, because he considers having such a window to be a

form of active damage that requires a chazakah."”

The same rules apply to two people who buy adjoining properties at the
same time from a single seller. Neither has any rights or claims on the
other, with the possible exception of requiring them to block windows that
overlook the neighbor, as above. However, if the seller sold a section of his
property and retained the adjoining section for himself, the Poskim argue

whether the buyer may build upward and block the seller’s windows.'"!

This would also apply to one who sold a property to one buyer and
subsequently sold the adjoining property to another.""" [Note that this
discussion is particularly relevant in housing developments with multiple
buyers.]

[1] Bava Basra 25b-26a; Nimukei Yosef Bava Basra 22b
[2] C.M. 155:35

[3] C.M. 155:36, see Aruch Hashulchan ad loc. 29, 33
[4] C.M. 154:16

[5] Ketzos Hachoshen 154:5 See Sh”ut Toras Emes 87 that the homeowner can say kim li like this
opinion against the neighbor’s objections.

[6] Nesivos Hamishpat 154:15,17

[7] C.M. 155:24

[8] Sema ad loc. 55

[9] Taz ad loc.

[10] Rema C.M. 155:44

[11] C.M. 154:18

[12] C.M. 154:27

[13] C.M 154:28

|
|
|
[14] Sema ad loc. 65
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