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Kohanim at Kivrei Tzaddikim

Rabbi M.M Prescott Rosh Yeshiva Machon Smicha

In last week’s article, the shittah that tzaddikim do not impart tum’as
meis was mentioned and that on this basis many Kohanim are
accustomed to visiting kivrei tzaddikim without concern for the issur of
“I'nefesh lo yitama b’amav.” My question, however, is from the episode
in Parashas Beha’aloscha: “vayehi anashim asher hayu t'me’im |'nefesh
adam.” Chazal"™ explain that these were either the nos’ei arono of
Yosef, or Misha’el and Eltzafan, who attended to Nadav and Avihu.
They became tamei and therefore asked whether they could participate
in the Korban Pesach. Why was there tum’ah at all—after all, Yosef
HaTzaddik, and certainly Nadav and Avihu, were among the greatest in
our history?

The question is well taken. In fact, the Maharil® cites this as evidence
against the shittah that “kivrei tzaddikim einam m’tam’im.” On the
other hand, there are also strong indications in Chazal pointing the
other way, as we will see. It is therefore worthwhile to lay out the
primary sources on each side, and then see how the poskim and
meforshim address them.

One proof that a Kohen may visit a kever of a tzaddik comes from the
Gemara’s® account of Shmuel, who went to the beis hakevaros where
his father was buried: Funds belonging to orphans had once been
entrusted to Shmuel’s father. When he died, Shmuel did not know
where the money was, and people derided him as “the son of one who
consumes orphans’ money.” Shmuel went to the cemetery and called
out, “I want Abba bar Abba, the father of Shmuel.” In the end, Shmuel
was able to communicate with his father and learned the location of the
funds, which he then returned.

Shmuel was a Kohen,'! yet the Gemara records no hesitation on his part
in entering the beis hakevaros. This support the view that the kever of a
tzaddik does not transmit tum‘as meis.

On the other hand, the Gemara'® relates that Reish Lakish took on the
task of being “metzayen me’aros d’rabbanan,” marking the locations of
kivrei tzadikim to ensure that the tzadik’s kever would not be a
michshol to passersby who may otherwise become tamei unknowingly.
I This seems to indicate that kivrei tzaddikim do in fact convey tum’ah.

Likewise, the Gemara”' describes Rav Bna’ah as engaging in similar
work, and records that he identified the burial areas of Adam HaRishon
and Avraham Avinu in Me’aras HaMachpeilah. Here too, the simple
reading suggests that even the graves of the Avos impart tum’as meis.
We thus have sources pointing in both directions.
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Let us begin with your question, from the case of those who were “t'me’im
I’'nefesh adam.” The Bnei Yissaschar[8] notes that the Torah does not explicitly
state that these individuals in fact failed to bring the Korban Pesach at its proper
time; it only records their uncertainty and their request. Moreover, Hashem’s
response—“Dabber el Bnei Yisrael...”—continues directly into the general
halachos of Pesach Sheni, without issuing an explicit ruling for the petitioners
themselves. From this he suggests that they may not have actually contracted
tum’as meis (assuming that a tzaddik does not convey it). Initially, they were
unsure of the halacha and therefore asked, but in reality they were permitted.

As for the proof from Shmuel who visited his father’s kever, the Maharsha®
addresses the difficulty by suggesting that the episode did not occur in the
ordinary sense, but in a dream. So, it cannot serve as proof for our question.

Regarding Rav Bna’ah who marked the kevarim in Me’aras HaMachpeilah, the
Minchas Elazar'" offers a creative approach: Rav Bna’ah’s purpose was not to
identify the plots of the Avos. It was Eisav’s head which was buried in the Me’arah
— as told in the Midrash'""" - which accounted for the concern of tum’as meis.

Still, Reish Lakish’s practice of marking the burial places of tzadikim requires
explanation. One possible answer, based on the Kaftor VaFerach,"" is that the
markings were not to prevent tum’ah, but to identify those places so that people
would know where to go to daven. The Yaavetz,'" likewise, suggests along these
lines in order to reconcile the Gemara with the shittah that kivrei tzaddikim einam
m’tam’im.

The Avnei Nezer'' is in support of the shittah that kivrei tzaddikim einam
m’tam’im, but with an important qualification: it applies specifically where the
tzaddik was killed, not where he died naturally. This easily explains Reish Lakish
and Rav Bna’ah’s practice; those tzadikim had died naturally. Rabbi Akiva, who
was attended to by Eliyahu HaNavi as told in the Midrash,""®" was killed by the
Romans and therefore was not subject to tum’as meis.

While on the topic, it's important to quote Rav Moshe Dov Ber Rivkin in his
Ashkavta D’rebbi"® who relates the events surrounding the petirah of the Rebbe,
the Rashab. Many temimim—including Kohanim—were, in a moment of
heightened hisragshus, eager to participate in the taharah and kevurah. Rav
Ropolovitz of kremenchuk permitted them, explaining that the Rebbe is kulo
tahor.

Rav Rivkin then analyzes the matter at length through halachic lens.""”" Although
he is hesitant to endorse the hetter in principle, he writes that they were driven at
that juncture by intense deveikus, and should be judged favorably. They certainly
had what to rely upon—particularly given the purity of their intent.

His conclusion is that even if we can justify their involvement in the Rebbe’s
taharah and kevurah, that rationale does not extend to visiting the kever at a later
time. This accords with the poskim (cited in the previous article) that even if we
assume that tzaddikim do impart tum’ah, it may be permitted to attend to the meis
applying the principle of meis mitzvah - which includes a Nasi b’Yisrael whose
honor requires everyone’s participation. According to some Rishonim, this can be
applied even to gedolei Yisrael in later generations.

The Rebbe’s shittah seems to be in line with the machmirim. In response® to
those who asked about Kohanim davening at kivrei tzaddikim, he cites numerous
poskim who are machmir. He also notes that at the Ohel in the city of Lubavitch
there was a sign posted: “Ad kan Kohanim,” waning Kohanim not to become
tamei. He further notes that the Rebbe, the Rayatz’s kever had a designated area
for Kohanim, demonstrating that the notion of kivrei tzaddikim einam mitam’im
was not relied upon in practice.
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Additionally, although indirect damage cannot be recouped in Bais
Din, preemptive action may be taken to prevent someone from causing

indirect damage."”'

Garmi: Direct Causation

An exception to the rule of grama, indirect damage, is when the
damage is classified as a garmi, a direct causation of damage. In such
cases, the mazik can be held liable in Bais Din. One classic case of
garmi is destroying someone’s loan document, thus denying him the
possibility of collecting the loan."”"

There are three primary considerations mentioned by the Rishonim®?!

which can classify causative damage as a garmi. They are:

(1) the mazik personally acts upon the property of the victim,

(2) the damage takes place immediately, and

(3) it must be a case of “bari hezeika”, where damage will definitely
result from this action.

2 inherent difference

According to other Rishonim, there is no
between grama and garmi. Rather, forms of causative damage that are
relatively commonplace were singled out by Chazal for penalization so
as to discourage potential perpetrators. These cases are collectively
referred to as garmi. The Rema® rules like the latter opinion.
Accordingly, some Poskim conclude that even a garmi is not liable if

the action was done unintentionally and not negligently.”!

Mesirah

One form of garmi is that of a moser, one who hands over or exposes
the assets of a Jew to non-Jewish strongmen. In some cases, such
exposure can lead to pikuach nefesh, and then the one who exposed it
has the status of a rodef. One who actively gave over the property of a
Jew to a non-Jew, must reimburse the victim even if he was forced to
do so, whereas if he was forced to reveal the information about where
to find the property but did not do any action to hand it over then he is
not liable. If one gave the property of a Jew to the non-Jews because
the assets were subject to a dispute between himself and the owner,
Bais Din will excommunicate him until he returns the assets to the
status quo, and then the two parties should go to a Bais Din to settle
their dispute.*!

In our times, calling the police or informing the secular government
regarding the actions of a Jew is a question of mesirah, as well as of
arka’os. There are cases where it is permitted, and in fact proper, but
the practical applications of this are beyond the scope of this sefer, and
a competent rav must be asked in each case prior to taking such action.
However, if there is an immediate danger of harm to oneself or others,
the relevant authorities should be contacted."”

[12] Sanhedrin 77b; see Pischei Choshen Nezikin 3
[1] C.M. 378:1 fn. 1

[2] Ramban Bava Metzia 82b [13] Bava Basra 22b

[3] Tosafos Bava Kama 27b s.v. Ushmuel [14] Ketzos Hachoshen 32:1

[4] C.M. 378:1. The opinion of the Rambam, cited by the  [15] Chazon Ish Bava Kama 5:4

Shulchan Aruch, is unclear - see Shach 1, Biur Hagra 3. [16] Bava Kama 55b

[5] Bava Kama 48a-b [17] Meiri Bava Kama 56a

[6] According to the Rambam (Chovel 6:3-9), if the mazik  [18] Yam Shel Shlomo Bava Kama 6:6

[19] Ketzos Hachoshen ibid.

[20] Bava Basra 22b

[21] Bava Kama 100a; C.M. 386:1-2

[22] Tosafas Bava Basra 22b s.v. Zos; Rosh Bava
Kama 9:13; Kuntres Dina D’garmi of the Ramban
[23] Ritzba cited in Tosafos ibid.

[24] C.M. 386:3

[25] Shach C.M. 386:3

[26] C.M. 382:2,5

[27] Pischei Choshen Nezikin 4 fn. 18

is acting within his rights, for example, within his own
property, he is only liable for damages he inflicts
intentionally. Otherwise, he is exempt even if the victim is
also within his rights. See the Chazon Ish’s explanation of
this opinion (Bava Kama 4:3).

[7] Ramah cited by the Tur C.M. 378

[8] C.M. 378:7-8

[9] C.M. 379:2-3

[10] Sh”ut Rosh 101:5

[11] Bava Kama 3b
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The Laws of Damages

General Rules of Torts [Mazik] | Rabbi Baruch Fried, Dayan Bais Havaad

Adam Hamazik: Damage Done by a Person

It is prohibited to damage or cause damage to another, even with the intention to pay for it. A person
who directly damages the property of another is required to compensate the victim for the loss he
incurred."! According to some Rishonim, a human nehenehmazik is liable even for unavoidable
damages, unless the damage can be attributed to the negligence of the victim.”! Other Rishonim
conclude that a person who damages another’s property is exempt from paying for damages that did not
involve any negligence on his part. He is only liable if there was some form of negligence, even minimal
[similar to a custodian who loses an item that was entrusted to him].”! The Rema rules in accordance

with the lenient opinion."!

If the damage was unintentional, the Gemara”' differentiates between active damage where the mazik
(damager) performed the movement that caused the damage, and passive damage where the victim
performed the movement and bumped into the mazik. The halachos are as follows:

- One who was not acting within his rights, such as if he was trespassing on the property of the victim or
if he was acting in an irregular fashion in public, is liable for both active and passive damage that he
causes to the victim. However, if the victim was also acting outside of his rights, then the mazik is only

liable for active damage and not for passive damage.

- One who is acting within his rights, in other words, he is on his own property, or acting normally in
public, is liable for active damage that he causes but not for passive damage.”® If, however, the damage
occurred because the victim was acting outside of his rights, for example, he was trespassing on the
property of the mazik or he was acting irregularly in public, the mazik is not liable for any unintentional

damage even if it was active damage, unless he was aware of the presence of the trespasser.

According to some Rishonim,"”" active damage only includes cases where the victim was not moving at
all, and the mazik did all of the movement. However, if the parties collided, for example, two cars hit
each other while squeezing through a narrow space, the damage is classified as passive.

Examples of irregular behavior include running in places where one is expected to walk,'” stopping
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unexpectedly without cause,”™ or operating or parking a vehicle in ways that are not the common

practice in that place."”

Damage by Force

The primary form of human damage is one who causes damage directly with his body, such as by hitting.
This includes extensions of his body, such as striking someone with a hammer. Damage caused by
propulsion, such as throwing a rock or releasing an arrow, is a secondary form of human damage
[kochol, but has the same level of liability."""" Similarly, unleashing a pent-up force that causes direct
damage, such as unleashing a stream of water directly onto the victim’s property, also carries the same
liability. However, if the victim’s property was located further away and was damaged through a
secondary force, the damage would be classified as a grama and the mazik would not be liable in Bais

Din, as will be explained below.""!

Causative Damages

Grama: Indirect Damage

The prohibition against harming others includes indirectly causing them damage."”’ One who causes
damage indirectly [grama] cannot be held liable in Bais Din for the loss. However, if his actions were

"and he either intended to cause the damage or was specifically negligent in this

likely to cause harm,'
regard,"® he is liable in dinei shamayim, the laws of Heaven, to make up for the loss that he caused.®
One who is obligated to pay in dinei shamayim and does not, is considered a thief and is invalid as a
witness in Bais Din until he pays."” Still, according to most Acharonim, a Bais Din may not even
verbally pressure him to pay, but rather they should merely inform him that he carries this liability

toward Heaven until he appeases the victim."®

According to some Acharonim, even where the obligation towards Heaven does not apply there are still

Heavenly consequences in all cases where one’s unwarranted actions caused harm to others."”!

Is a Tenant Liable For
Wasting Electricity?

Rav Aryeh Finkel

Question: | went away for the summer and
rented out my house to some tenants. |
informed them that | wouldn’t be coming
home until a few weeks after they left;
therefore, | asked them to turn off the air
conditioner before they leave. They did not
do so, and instead left the air conditioning
running at 65 degrees for the three weeks
until 1 came home. This led me to have a
very high electric bill. Are they obligated to
pay for this?

Answer: It is possible that the tenants are
liable because of the rule of garmi; however,
garmi comes along with some leniencies, so
that’s a difficult avenue of liability to pursue.
What we can determine is whether or not
they are liable as an odom hamazik by
leaving on the air conditioning and causing a
colossal waste of electricity.

The Gemara speaks about a case where a
person releases water and, thereby, causes
damage, and says that such a person is an
odom hamazik. Releasing electricity would
seem to be similar to releasing water and
would also fall under this category. However,
the Gemara says that one is only liable as an
odom hamazik if the water damages as a
“koach rishon”, the first burst of water. The
subsequent flow of water is considered
“koach sheni”, and is no longer categorized
as an odom hamazik. In the case of the air
conditioner, once it is running for a few
minutes it definitely is considered koach
sheni, which would seem to mean that the
tenant cannot be held liable for the wasted
electricity as an odom hamazik.

However, Rav Shlomo Zalman Auerbach
points out that the rule that koach sheni is
not considered an odom hamazik only
applies to cases where the water flows forth
and damages something else. Whereas, if the
damage in question is that of the liquid itself
that flows out, it would be considered his
direct action. For example, if someone opens
a tap to let wine out of a barrel, he definitely
is liable to pay for all of the wine that is lost
— even the liquid that flows out as a koach
sheni. Here too, the electricity that is
released by leaving on the air conditioner is
the actual thing that was “damaged”;
therefore, it can be compared to the wine in
the example above and the tenant could be
held liable as an odom hamazik.
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