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Birkas Baruch shepitarani

Rabbi M.M Prescott Rosh Yeshiva Machon Smicha

Question: | attended a bar mitzva leining recently where the
boy’s father said the bracha of baruch shepitarani with
Shem u’malchus, something that I have never seen before. If
it is a regular bracha, why do most people omit the Shem

u’malchus? - N
Answer: Baruch shepitarani is one of those
brachos whose origins are somewhat
ambiguous, as it is not mentioned in the
Gemara. lts origin is the Midrash on Parshas
Toldos[1] on the passuk[2] “vayigdelu
hane’arim” — and the boys grew up. The
Midrash quotes Rabbi Eliezer, who says: a
person is take an active role in his son’s
upbringing until turning thirteen; at that point,
he says, “baruch shepitarani mei’onsho
shelazeh.”
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In various early sifrei Halacha the Midrash is cited and considered
authoritative I’halacha, such as in the Sefer HaPardeis[3] by Rashi and
Maaseh Geonim, as well as the Sefer Tashbetz Katan.[4] Consequently, it
was established and included in the halachic works of later Rishonim and
poskim but with variations regarding including the Shem u’malchus. The
question revolved around how to treat a bracha that is not mentioned in the
Gemara.

In Darkei Moshe,[5] the Rama quotes the Maharil[6] who had made the
bracha with Shem u’malchus, but expresses hesitation about it, saying that
since the bracha has no basis in the Gemara, it is not to be treated as a
regular bracha. The general consensus among the Achronim was to adopt
the Rama’s view, but with some exceptions. The Gra,[7] for example, ruled
that baruch shepitarani is a regular bracha and requires Shem u’malchus,
and practiced that way, as reported by his talmid, the Chayei Adam.[8] A
key argument for this shittah is that shem u’malchus is recited in many cases
where the Gemara does not mention the bracha, such as hadlakas ner
Shabbos.

Along those lines, the Frierdiker Rebbe,[9] recounts about the Alter Rebbe,
that when his son, the Mittleh Rebbe, became Bar Mitzvah, he made the
bracha with Shem u’malchus. Rav Chaim Na’eh[10] is medyak that the Alter
Rebbe endorsed this opinion in his siddur.

Despite these facts, in practice, both Chabad Chassidim and many followers
of the Gra do not recite the bracha with Shem u’malchus. The question is:

why?
Continues on page 3
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Rav Shmuel Ehrenfeld[11] (the Chasan Sofer),
justifies the minhag explaining that baruch
said by the father for the

culmination of his efforts in the chinuch of his

shepitarani is

son. It is therefore contingent upon how he raised
his son. Only if he has truly done everything he
can to raise his son properly can he be assured
about being exempt from his son’s punishment.
Since this can be difficult to ascertain, the Shem
u’malchus is omitted. Rav Moshe Sternbuch[12]

gives a similar explanation for this.

According to this, the fact that the Alter Rebbe
made the bracha with Shem u’malchus does not
necessarily influence our hanhagah. As the Alter
Rebbe certainly invested his full efforts into the
chinuch of the Mittleh Rebbe, leaving him with
no doubt about his eligibility for the bracha.

The meaning of the brucha

There are two ways to understand the meaning of
the bracha. The Magen Avraham[13] interprets it
straightforwardly: during childhood, a father is
held accountable for the aveiros of his son, as it
is presumed that the father’s shortcomings in
chinuch contributed to the aveirah. Once the
child becomes a gadol, his actions are judged on
an individual basis, relieving his his father form
responsibility.

The Levush[14] interprets it differently: now that
the son is a gadol, he is exempt from punishment
coming from his father’s aveiros. This follows the
principle that children under bar/bas mitzvah are

punished for their father’s actions.

The question arises: why does the father make
the bracha if it is the child who is being relieved
Machatzis Hashekel[15]

explains that when a child is punished for his

from onesh? The

father’s aveiros, the father, in turn, is punished as

(T"PD) N7 D [17]

(3 MR) 2 791 Ny nnens [18]
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well, based on the principle of “kol shechaveiro
ne’enash al yado, ein machnisin oso bemchitzaso
shel HaKadosh Baruch Hu” -
fellow is punished because of him is not admitted

“anyone whose

into the presence of Hashem.”[16] So, now that
the child becomes a gadol and is relieved form
his father’s onshim, the father is now also
relieved.

But why did the Levush hesitate to explain like
the Magen Avraham, which seems to be the
simpler pshat of the two?

This touches on a fundamental point in
understanding a katan’s exemption from mitzvos.
Is he completely pattur, or just exempt from
onesh? The Elya Rabba[17] says that the Levush
difficult

because a father cannot be punished for his son’s

found the Magen Avraham’s pshat
aveiros since the child is completely exempt from
keeping the Torah? True, a father is obligated to
be mechanech his son and may be punished for
failing to do so. But to say that he carries the
aveiros of his son is difficult, because there are
no aveiros at all. The Magen Avraham apparently
holds that a katan is only exempt from onesh.
(This chakirah has been discussed by other
acharonim as well, notably the Pri Megadim in
his famous psicha kollelles.[18])

The Terumas Hadeshen[19] seems to slant on the
side of the Levush, discussing a case of an
eleven-year-old boy who cursed his father and
falsely testified that a friend had committed a
theft causing misery to his friend. The question
arose whether the (now grown-up) child should
seek kapparah for his misdeeds. (As a side note,
many cases in the Terumas Hadeshen are
fictious, as noted by the Shach,[20] this story
clearly occurred as evident in the opening

correspondence of the teshuva.)
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The Terumas Hadeshen states that the child has
no obligation to seek kapparah since he was not
a bar chiyuva at the time of his crimes; the
aveiros were not considered aveiros at all.
However, he ends the teshuva saying that it is
still  good practice for the fellow to seek
kapparah, as it is a bad simman for a person who
doesn’t remedy damage that he caused as a
katan. The Terumas Hadeshen makes it clear here
that a child’s actions carry no significance, like
the Levush.

The Magen Avraham and the Gra - on the
Ramal21] Hadeshen
I’halacha — understand the Terumas Hadeshen

who cites the Terumas

differently. Since he recommends seeking
kapparah, it indicates that his actions were
indeed considered an aveirah —only, he did not

obligate him to seek kapparah.

It is also worthwhile to mention the Nodah
B’yehudah,[22] who also addresses how to view
a katan’s actions. In his opinion, there is a level
of liability for a child who has reached an age of
semi-maturity, called pe’utos. His main argument
is that Chazal[23] say that until the age of twenty,
beis din shel ma’alah does not punish. Now, does
this mean that until that age, a child can do
whatever he wants so long as he avoids getting
caught? That's unreasonable.

Clearly, there’s a distinction. It must mean that
beis din shel ma’alah will not impose punishment
in this world, but in shamayim he is still held
responsible. In turn, says the Noda B’yehudah,
the same can be said about actions performed as
a katan—during the pe’utos age. If the child was
aware that his action was an aveirah, he will be

held accountable in shamayim.
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The Halachos of Yerushah

Laws, Customs, and Enactments

Dina D’malchusa and Minhag

Although the Torah generally recognizes common business customs as
binding, as if the parties had explicitly agreed to abide by them; when it
comes to the laws of inheritance one may not follow the customs and
practices of the non-Jews if these contradict the Torah laws of inheritance.
Similarly, one may not use the principle of dinaDina d’malchusa to
override the laws of yerushah, and one who unduly takes possession of an
inheritance based on the law of the land is a thief.[1] Therefore, a custom
or law that equates a bechor with a regular son, or that gives daughters a
share in the inheritance together with sons, is invalid and should not be
followed.[2]

According to one opinion, a legal document that grants assets to a
beneficiary other than a halachic heir will be upheld due to the custom of
giving credence to legal documents. This does not run counter to the Torah
because it is in the form of a gift and not an inheritance.[3]

Signing Away a Legal Right

If the halachic heirs cannot take possession of the assets without the written
consent of the legal heirs, there is a major dispute regarding whether the
legal heirs can be forced to give consent. Some Acharonim require them to
sign their consent due to the mitzvah of hashavas aveidah. Other
Acharonim disagree, and according to them, the legal heir may request
compensation for signing it over.[4] As a final p’sak, since there are Poskim
who do not require daughters or other legal heirs to sign away their shares
for free, they cannot be compelled to do so, and the halachic heirs must
settle with them. An exception is a parent who requires their child to sign
away their legal rights: the child can be compelled to sign for free due to

their obligation of kibbud av va’eim.[5]

Takanos Changing the Order of Inheritance

As a rule, a Bais Din or community may enact regulations regarding
inheritance that differ from the Torah’s order of inheritance.[6] For
example, Rabbeinu Tam([7] decreed that if a woman passes away within the
first year of marriage without leaving any children, her husband must return
the dowry to her heirs, notwithstanding the halachah that a husband is the
rightful heir of his wife. This decree is customarily followed. [8] Nowadays,
however, some Poskim question whether Bais Din can create new
enactments that alter the Torah’s rules of yerushah.[9]

[1] Sh”ut Rashba 6:254; Rema C.M. 281:4

[2] Sh”ut Toras Chaim 2:19

[3] Radvaz 1:67

[4] Sh”ut Pnei Moshe 2:15; Sho’el Umeishiv Il 3:110

[5] Sh”ut Mahari Halevi 1:4, 2:127; see also Tzitz Eliezer 16:52
[6] Nimukei Yosef Bava Basra 115b

[7] Sefer Hayoshor 788

[8] Rema E.H. 52

[9] Sh”ut Machazeh Avraham 2 C.M. 19
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What Do We Do When Secular Law Diverges
from Halacha?

Rav Yitzchak Grossman

Question: There are times when the secular laws of inheritance diverge from halacha.

How do we deal with those cases?

Answer: There is a very strong consensus amongst the Poskim that we do not follow
secular law when it conflicts with the halachos of yerusha. The Rashba has a fiery
teshuva about this with very strong language, such as that Torah would have to gird
itself in sackcloth if we would follow secular law, and chas v’shalom for us to do so.
While there are a couple of outlier opinions who say that we do follow dina

d’malchusa, they are very much the minority.

There is even a teshuva in Torah Lishma, written by the Ben Ish Chai, where he
endorses an idea in theory that if a woman tries to go to a secular court to take
inheritance money that she is entitled to according to secular law but not according to
halacha, the halachic heirs may forge a will to remove her claim. He says that in
theory if one is permitted to lie for darchei shalom, one certainly is permitted to do so
in order to defend the Torah. However, he strongly recommends thinking twice before
doing this in practice because it could lead to a chillul Hashem.

So, it is clear that the general consensus is that we follow Torah law over dina
d’malchusa. It is not 100% clear if we do this when there is a will, but if there is no
will, it is clear that the strong consensus is that we follow the halacha and not secular

law.

Can a Community Enact Rules That Diverge
from Seder Hayerusha?

Rav Yitzchak Grossman

Question: Is a Jewish community permitted to issue its own rules for inheritance

which are not necessarily the same as the rules delineated by halacha?

Answer: There is a strong basis for communities to enact rules that alter the seder

yerusha.

The Gemara relates that after the story of the Pilegesh B’Givah such a takanah was
made. Normally, if a man who had several living sons dies and he was also
predeceased by one son who left behind a daughter, the halacha is that the daughter
receives her father’s share in the inheritance. At that particular time, however, due to
factors related to this situation, it was decreed that the daughter would not receive her

share.

During the medieval period, we also find various takanos to alter the order of yerusha.
Rabenu Tam enacted a decree that if a woman dies within the first year of marriage,
her dowry reverts to her father, even though according to halacha it would go to her
husband. The reason he made this takanah was to mitigate the agmas nefesh the father
would have if, after losing his daughter, he also would lose his money. Other similar
takanos were enacted around the same period of time and throughout later
generations to deal with particular circumstances. Thus, it is clear that it is legitimate

to change the seder of yerusha for specific reasons.

One exception the Gemara says is that a daughter may not be granted a share of
inheritance together with her niece, the daughter of a deceased son. Tosafos says that
this cannot be done even as a takanah because this was a minhag of the tzedukim to
equate the daughters with granddaughters, and we don’t want to give support to them.
Thus, we see that this specific takanah cannot be made, but others can be.

As time went on, some Poskim became more reluctant to new decrees. When the
Machazeh Avrohom was told that the Nesivos had made such a takanah, he said that
he could not believe this because we do not have the authority in our times to make

new decrees, even though this was done in the past.

In the 20th century, there was a great debate over this in Eretz Yisroel. Rav Herzog
wanted to alter some dinei yerusha to allow daughters to have a share so that the
government of the state of Israel would agree to accept halacha. However, most

Gedolim of his time did not agree with this.
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