wa o5
TR 939 n3snn

YW Yooo 9 |

20

manm By

Rabbi M.M Prescott Rosh Yeshiva Machon Smicha

IS TURKEY KOSHER?

During a recent meal, | served a guest turkey, but he
politely declined, explaining it was against his family’s
Minhag. Why do some families refrain from eating it?

The reason behind this avoidance is a safek
whether it is an of tahor or not. The uncertainty
is tied to the history of the turkey’s original
arrival to the centers of civilizations. The bird is
native to the Americas and was unknown in
Europe and Asia until the discovery of the New
World. Due to its size and flavor, the turkey
gained popularity and with time became a
cheaper substitute for meat.

The name “turkey” comes from a loose
association with another large bird that had
been imported from Africa through Turkish
ports, which Europeans had referred to as the
“Turkish hens.” And so, the newfound bird inherited the name “turkey,”
despite having no connection with Turkey.
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In many languages, though, the bird was more correctly called “hindi,”
(Indian) after its true place of origin — America, but reflecting the early
European misconception that the Americas were a part of India. (In modern
Hebrew, turkey is hodu.)

Setting aside the name, the bird’s arrival in European markets prompted
discussion among poskim about how to classify it. The crux of the question
was how to treat a newly discovered species. On one hand, the turkey
possessed all the required simanim outlined in the Mishna,""" but on the
other hand, there was no established mesorah regarding this bird.

The Gemara indicates that simanim are sufficient to determine a bird’s
kashrus, regardless of a tradition.”’ However, Rashi® writes that simanim
can be difficult to ascertain, and therefore rules that no bird may be
assumed to be a min tahor unless it has a reliable mesorah. This view, set by
Rashi, has been adopted by several rishonim™ and ultimately brought
I’halacha by the Mechaber® and the Rama,'® making the case for the
turkey’s kashrus more challenging.

Continues on page 4
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Borrowers and

Renters
Paid and Unpaid Custodians

Borrowers

A borrower is liable for all forms of damage or loss,
even if they were completely unavoidable .

A borrower is defined as an arrangement where “all of
the benefit is his”. In other words, the total liability of
a borrower is only because the owner receives
absolutely no benefit from the exchange. However, if
the owner receives a benefit, even if less than the
value of a p’rutah, the borrower takes on the status

and liability of a renter.

Machmas Melachah: Loss through Regular Use

Although a borrower is liable for all mishaps, he is
exempt from damage or loss caused machmas
melachah, through using the item in the intended way
(Bava Metzia 96b). There are three reasons given in
the Rishonim for this exemption, and the Poskim

disagree as to whom the halachah follows.

1.There is an element of negligence on the part of a
lender who gave his item for a task that it could
not do. Even a borrower is exempt when a mishap

occurs through the lender’s negligence.

N

.Lending inherently involves wear and tear, and the
that

depreciation. By extension, even a total loss that

lender has chosen not to charge for
occurs due to the item’s regular usage is included

in this exemption.

w

.The lender has given his implicit permission for
this usage. If damage ensues that would otherwise
not have occurred, even if it is unrelated to the
actual usage, the borrower is akin to a mazik
birshus, one who causes property damage with the
owner’s therefore

express permission, and is

exempt.

If the borrower took the item without the owner’s
permission, he has the status of a gazlan, and is liable
even for maisa machmas melachah (loss through
regular use). If the item is a mitzvah object, such as
tefillin, according to halachah, one may use mitzvah
items that belong to another without permission,
provided the item is not likely to get ruined, because
the owner is presumed to be pleased with such use.
Still, based on the reasons mentioned, the Poskim
discuss whether the exemption of machmas melachah
would apply if the mitzvah item got damaged or lost

through regular use.

Renters

A renter is fundamentally similar to a borrower in that
he takes possession of the item for his own benefit.
However, the rent money gives the renter the status of
a shomer sachar, who is exempt from onessim,

unavoidable mishaps, and liable for loss, theft, and

losses due to negligence. However, because a renter is
not actually being paid to guard the item, he does not
have the requirement to actively guard the item like a
shomer sachar does. In terms of any damage or loss
that occurs machmas melachah, a renter is exempt like

a borrower.

Until a valid act of acquisition has been made by the

renter, both parties may back out of a rental
agreement. According to some opinions, the renter’s
liability as a custodian begins as soon as the owner

removes his own guardianship.

Deviations from the Agreement

A renter or borrower may not deviate from the agreed-
upon usage of the item unless the deviation is clearly
better for the item. For example, one who rents
machinery may not allow others to handle it. If the
others are more skilled and experienced than the
renter, then he may allow them to use it, provided that

he remains there to safeguard the item.

If a renter or borrower deviates significantly from the
intended usage of the item, he is liable for all damages
and losses that can be attributed, even in the least bit,
to the deviation. For example, an experienced driver
who rents a car may not allow a relatively
inexperienced driver to take the wheel, even if the
renter remains as a passenger in the car. If he did so
and an accident occurred that, perhaps might have
been avoided had the driver been more experienced,
the renter remains liable. [According to some Poskim,
this also applies even if the deviation is not
significant.] If the damage or loss was unavoidable and
cannot be attributed to the deviation, then a renter is
exempt. A borrower, however, is always responsible
for mishaps, even unavoidable, unless it is in the
category of maisa machmas melachah, as described

above, and cannot be attributed to the deviation.

Similarly, if an object was significantly overburdened
or overworked, either in contrast to what the owner
specified he was giving it for, or in contrast to what it
would typically be tasked with, a renter or borrower
would be liable for any mishaps that occur which can
be attributed to the additional use. Even if no mishap
occurred, if the renter gained a material benefit from
the additional

use, he must add a commensurate

amount to the rental fee.

General Halachos of Shomrim

Entrusting the Item to Others

A shomer may not entrust the item he was given to the
care of others, even if the second shomer has a greater
level of responsibility than the first, and even if the
second shomer is known to be more honest and upright
than the first. A shomer who does so is liable for all
losses that he cannot personally attest to happening,
because the owner may claim that he does not trust the

second shomer. This does not apply in the following

scenarios:

« The owner saw the shomer pass the item on and
did not object.

« It is known or expected that this shomer appoints
others to guard in his place.

« The owner himself has entrusted these kinds of
items to the second shomer in the past, provided
that the
significantly changed in the interim, for example,

second shomer’s situation hasn’t
that he did not become poor, and that the shomer
accepts at least the same level of responsibility [for
example, a paid custodian] in both cases.

« The shomer entrusted the item to a Jewish adult

member of his household.

Similarly, a borrower or renter may not entrust an item
to another, even if the second person intends to use it
for a mitzvah. If he did so, the original borrower or
renter is responsible for all losses including claims of
damage through its regular use, unless the original
borrower or renter can produce witnesses or personally
swear that what occurred was something they

liable for. If,

however, the owner himself has lent or rented to this

themselves would not have been
person in the past then it is permitted for a borrower or
renter to do likewise. According to some opinions,
even if the owner had previously entrusted the item to
this person in the past as a shomer, but had not
actually lent it to him, the current borrower may lend
it to him. Also, a borrower or renter may allow his
immediate household members to use the item, [as
long as their use is not significantly different than how

the borrower himself would have used it].

A borrowed item that cannot be hidden or denied,
such as a house or ship, may be lent to others if there

is no difference in the usage.

Shlichus Yad

A custodian who uses the entrusted item in an
unauthorized manner, or actively takes possession of
the item or part of the item for himself, subsequently
becomes responsible for all mishaps that occur despite
having put the items back in their safe place. He
remains responsible until he notifies the owner or
returns the items to him. If he only lifts a portion of the
deposit to take some for himself but does so in a way
that does not affect the rest, then he is only responsible
for all mishaps occurring to that portion, but retains his
original shomer status for the remainder of the deposit.
The liability of a sholei’ach yad applies even in a

scenario of ba’alav imo.

The Exemption of Ba’alav Imo

For all categories of custodians, including renters and
Torah
responsibility for mishaps that occur in a case of

borrowers, the exempts them from all
ba‘alav imo. Ba‘alav imo means that the owner was
working for the custodian at the time that the

custodian assumed guardianship, either for pay or
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voluntarily. When the rule of ba’alav imo applies, the custodian is exempt from all
subsequent damages or loss that occur for the entire duration of the custodianship.
Conversely, if the owner was not working for the custodian at the time he assumed
guardianship, even if the owner was hired immediately afterward or at the time of the

mishap, the custodian remains liable.

Ba’alav imo applies even to informal employment. For example, if a lender served the
borrower a drink at the time he took possession, the borrower is exempt from all
subsequent damages or loss. Similarly, if the owner assisted the borrower in taking
possession of the object, ba’alav imo would apply. However, if the owner did so for
the benefit of the object and not for the borrower’s sake, then it would not be

considered ba’alav imo.

A public servant, who is considered to be employed by the populace, as well as a
rebbi, who has a responsibility to his students, create a situation of ba’alav imo for all
residents or students who borrow from them at the time they are working. In such a

case, the borrower is not responsible for any damage or loss.

In a case of ba’alav imo, the custodian is exempt even if the damage or loss occurred
because of his negligence. According to some opinions, a custodian in such a case is
even exempt for damage that he himself causes, such as mishandling the item, causing

it to fall and break, provided that such damage is caused inadvertently.

Despite being exempt from liability, a custodian with ba’alav imo must still be diligent
in guarding the item, and may not entrust the item to the care of others. If he did
entrust it to others, the regular rules of a custodian who entrusted it to others apply, as

laid out above.

Even in a case of ba’alav imo, if the parties enacted a kinyan that the custodian would
be responsible, or if he made unauthorized use of the object, or damaged it on

purpose, the custodian is liable.

The Duration of Custodianship

A paid or unpaid custodian who accepted an item for safekeeping without specifying
how long he would guard it for, may choose to return the object whenever he wishes,
even against the will of the owner. If a time period was specified, the custodian cannot
back out and remains responsible for the object until that time. The owner, however,

may retrieve his object at any time.

If one borrowed or rented an object for a specific period of time and already took
possession of the object, the owner cannot force him to return it earlier. Even if the
borrower or renter dies, his heirs may retain and use the object until the end of the
specified time period. If an object was lent or rented for a specific purpose and no
time period was specified, the borrower or renter may retain the object until the job is
completed, even if this takes an extended period of time. If it far exceeds normal
expectations, a Bais Din would have to assess each individual case to determine when
it has exceeded the acceptable amount of time. If an object was lent or rented without
a specified purpose or duration, the owner may retrieve it after a single use. On the
other hand, as long as the owner has not asked for it to be returned, the borrower may

continue to use it. He remains fully liable for the object until it is returned.

After the conclusion of the specified time period for custodianship, the rules are as
follows:
- An unpaid custodian is no longer responsible for the object at all. However, he
may not actively damage the object or discard it without notifying the owner.
. A paid custodian or a renter is no longer responsible for theft or loss, but is
responsible for negligence until he notifies the owner to come retrieve it.
« A borrower is no longer responsible for unavoidable losses, but he is responsible

for theft, loss, and negligence.

If no time period was specified for the custodianship, the original liabilities remain in
place until the custodian notifies the owner that he wishes to end the arrangement and
gives the owner ample time to retrieve his object. At that point, the rules are generally

the same as if there had been a set time period that concluded.

In partnership with the Bais Haavad's Yorucha Program
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Although the turkey was known in Europe already in the 15th century, it only
became widespread in the 17th century. It was during this time that references
to it began to appear in teshuvos and sifrei halacha. One of the earliest
mentions is by Rav Eliezer Ashkenazi,”" a talmid of the Bach, who permitted it
without hesitation, explaining that it possessed all the simanim. Puzzlingly, he
did not discuss the issue of mesorah. Others as well, notably the Noda
B’Yehuda," referred to the turkey as a kosher bird expressing no hesitation on

the mesorah issue.

It wasn’t until much later — the 19" century — that the issue of mesorah came to
the forefront. The Shoel U’Meishiv’® dedicated a teshuva to the topic and
defends the hetter on the basis that Rashi’s shittah was not adopted as halacha

I’'maaseh but rather that of other rishonim who do not require a mesorah.

However, given that the Mechaber and Rama codified Rashi’s view, this
explanation does not satisfactorily address how entire communities could have

overlooked the ruling and followed other rishonim for two centuries.

Other explanations have been proposed. One suggestion by Rabbi Aryeh

Leibush Bulchover”

is that mesorah is only needed for non-domestic birds
whose behaviors are not closely monitored. He argues that the only siman that
could be mistaken is that of eino doreis, which means that it doesn’t claw its
food.""" Since it relates to a behavior rather than a physical feature, it's difficult
to ascertain. But a bird raised on farms, like the turkey, can be closely observed

and properly identified as eino doreis.

Rav Tzvi Binyamin Auerbach'™ offered another idea, saying that only birds that
live near areas of Jewish settlement require a mesorah, because if no one has
ever eaten them before — that raises suspicion. However, a species that is
newly discovered does not raise such concerns and is therefore permitted with

simanim alone.

The Netziv!™' took a different approach, believing that the turkey technically
does not meet the standards for mesorah. Nevertheless, since the bird had been
consumed for centuries by many communities, he argued that the turkey is
considered muchzak I’hetter and it is incorrect for later poskim to reject its

kashrus. We therefore overlook mesorah and rely solely on its simanim.

Interestingly, due to the limited communications of the time, some
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acharonim"* permitted the turkey based on the mesorah of the ancient Jewish

communities in India, believing they had been consuming the bird for
generations. It became known that this hetter was an error, as the turkey had

no connection to India whatsoever.

In practice, the turkey has been accepted by virtually all communities as a
kosher bird", with the support of the Chazon Ish,"® Rav Moshe Feinstein"”!
and other contemporary gedolim. Despite this, certain communities in Europe
did refrain from eating turkey; and some families maintain a tradition of not
eating it, notably the descendants of the Shelah!®'.
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