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Is there a limit to kibbud av v’eim?

Rabbi M.M Prescott Rosh Yeshiva Machon Smicha

Throughout life, it is inevitable for situations to arise where
there is a difference of opinion between a child and a parent
(e.g., school choice for grandchild, medical decisions,
shidduchim, finances, etc.). Does kibbud av v’eim require
that | adhere to my parents’ opinions across the board, or
perhaps there is a limit?

The question of a limit in kibbud av v’eim is addressed in the Gemara," which asks,

“Ad heichan kibbud av v’eim?”—how far does the obligation extend? The Gemara
answers by relating the famous story of Dama ben Nesinah, who sacrificed a
fortune in order to avoid waking his father. The Gemara means to illustrate that
when kibbud av v’eim is applicable, it indeed has no limits, and one must undergo
much burden and difficulties to fulfill it. Nevertheless, the Mitzva is subject to
certain parameters that limit the cases where it applies.

The early poskim debate whether kibbud av v’eim applies in cases where a parent
requests something from a child that does not directly benefit the parent. Some
Rishonim™ say that since the Torah indicates no differentiation, kibbud av v’eim
applies universally. However, the Maharik" argues that the examples given in the
Gemara—such as feeding or clothing a parent—imply that kibbud av v’eim is only
applicable to acts that personally benefit a parent.

The Maharik’s ruling involves a case in which a father forbade his son from
marrying the woman whom he chose to marry. He permits the man to ignore his
father’s directive because it doesn’t relate to the father’s personal needs. (He adds
two other reasons to permit, but those reasons apply only to marriage). The Rama'
brings the Maharik’s ruling as halacha. (Though, it is unclear whether he intended
to permit it only in marriage cases relying only on the other two reasons, or for
other circumstances as well.)

The Sefer HaMakneh® agrees with the Maharik in theory but explains that this
parameter only applies to kibud av v’eim, but not to morah av v’eim. Morah—
counted as a separate mitzvah—requires a child to show reverence towards a
parent, such as refraining from contradicting them. Ignoring a parent’s command
regardless of the context, is akin to contradicting their words and is therefore
forbidden. So, in practice, argues the Makneh, one must heed all requests of a
parent.

Continues on page 3
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Rabbi Baruch Fried, Dayan Bais Havaad

Paid and Unpaid
Custodians

Shomer Chinam: Unpaid Custodian

A shomer chinam must guard the item in the accepted
manner for that particular item. This depends on the
characteristics of the particular item and which
mishaps are likely to occur, which may vary
depending on time and place. A shomer chinam who
does not take the accepted precautions for the item he
has been entrusted with is considered negligent and
liable for any mishaps that occur due to his
negligence. Even if he does not take those accepted
precautions with his own items, he is still responsible
to do so for the items of others that were entrusted to
him. However, a shomer chinam who stipulates in
advance that he will not take such precautions is not
liable.""" Alternatively, if the owner saw the place
where the shomer chinam intended to keep his item
and did not object, that indicates an acceptance of

that level of protection."

Although a shomer chinam is not liable for losses, if
he placed the item somewhere for safekeeping and
cannot recall where he placed it this itself is
considered negligence. He is liable to pay for it
immediately and may not delay reimbursing the

owner until he finds it."!

A shomer who was negligent regarding one potential
mishap is liable even if a different mishap occurred
that he normally would not have been liable for,
provided that the mishap might not have happened
had he guarded the item properly (even if that
possibility is remote). For example, if the shomer
hides the item in a place that is well-protected against
thieves but leaves it vulnerable to fire damage, he is

liable if the item unexpectedly gets stolen from that

place. However, if the mishap would certainly have
occurred even if he had guarded the item properly, he

is not liable.'"

Shomer Sachar: Paid Custodian

A custodian who is paid for his services, even if the
pay is minimal, has greater responsibility and liability
than an unpaid custodian. Moreover, even an unpaid
custodian who receives a gift from the owner during
the time he is guarding the item, assumes the status of
a shomer sachar. Similarly, if a custodian has
permission to profit from the item, such as the right to
sell it and keep the profit, he is also liable as a shomer
the value of the

be at

sachar.” In all cases,

guardian’scustodian’s benefit must least a

p’rutah.'®

In addition to the liabilities of an unpaid custodian, a
paid custodian is also liable for theft or avoidable
losses, such as attacks by small creatures. He is not
liable for onessim, completely unavoidable mishaps
that could not have been prevented by the intervention
of himself or others, such as the death of an animal or
attacks by dangerous animals, provided he brings
witnesses or takes an oath to confirm that it was an
oness. However, according to some opinions, a shomer
sachar is liable in the case of an unarmed theft, even if
it was unavoidable, as long as he was not physically
present at the time and could not have saved the item

regardless."”’

Although a shomer sachar is not liable for an oness, he
still must guard the item more carefully than a shomer
chinam, taking into account even unusual occurrences.
According to some Acharonim, a shomer sachar must
be actively watching the item; putting it into a safe
place is not enough. However, this heightened level of
responsibility is limited to a custodian who is actually
being paid to guard it. However, an unpaid custodian

who receives a side benefit from the owner, although

he is technically considered a shomer sachar and
liable for theft or loss, does not have the added
stringency of being expected to actively watch the
item.'”!

Wages in a Case of Loss

If the entrusted item is lost or stolen and the shomer is
liable, he may deduct his wages from the amount he
has to pay. In a case where the shomer is not liable for
the loss, such as a custodian for items that are exempt
from the rules of shomrim or in a case of ba’alav imo,
then he forfeits his wages. In a case of oness however,
the shomer is entitled to his wages for the time that he

guarded the item."”!

[1]C.M. 291:13-18

[2]Pischei Teshuvah C.M. 291:8

[3]C.M. 291:7. The Nesivos Hamishpat (ad loc. 14) explains
that his liability in this case is as a mazik, not merely as a
shomer, because he took an object that was protected and
put it in a place where it would be lost to the owner.
Consequently, he is liable even if it was a situation of ba’alav
imo.

[4] C.M. 291:6

[5]Rema C.M. 303:1

[6] Shach C.M. 303:1

[7] C.M. 303:2-3

[8] Pischei Choshen Pikadon 2:2 fn. 5

[9]Ketzos Hachoshen 305:2; Pischei Choshen Pikadon 2:18. If
an artisan [who has the status of a shomer sachar] completed
his work and subsequently lost the object through negligence
but is not liable to pay because it was ba‘alav imo, the Poskim
discuss whether he loses his full wages. Ketzos Hachoshen
(305:2) is unsure, while the Nesivos Hamishpat (305:1) rules
definitively that he does forfeit his wages, because his work is
incomplete until he returns the object to the owner, and by
losing it through an avoidable loss he has not fulfilled his duty

to return it.
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If Someone Disobeys Instructions
When Renting a Car, Is He Liable
For All Eventualities?

Rabbi Chaim Weg
Rosh Kollel Dayanus, Bais Havaad Lakewood

Question: Reuven was going on vacation and rented a car from his neighbor, Shimon.
Shimon clearly told him not to take the car off-road and to stick to paved streets.
Reuven was staying in a cabin by the lake, at the end of a dirt road. Generally, he
observed the rule and parked at the beginning of the road and walked the distance to
the cabin. One hot day, he broke the rule and began driving the car down the dirt road.
On the way to the cabin, he was carjacked at gunpoint and the car was stolen. Is he

responsible to pay?

Answer: At first glance, this would seem to be classic case of techilaso b’peshia v’sofo
boines. The Gemara says that if a person is negligent with an object he is watching, and
the object is subsequently destroyed not because of his peshia but through some
unforeseen event, he is liable. The Gemara illustrates this with a case where a shomer
hid money in a thatched hut. This is a good shemirah for geneivah because thieves
don’t look for money in thatched huts, but it is a negligent shemirah for fire because
these huts are very flammable. In the end, the money was stolen from the hut. The
Gemara says that the shomer is chayav because the geneivah would not have
happened if he had not been negligent by putting the money in that place. Even though
it ended up being lost through theft, the shomer is liable for his negligence.

In the case in question, the Shoel was negligent by not listening to the owner and
driving on the dirt road. Therefore, it would seem that even though the car was lost in

an oness, he should be liable because he is techilaso b’peshia v’sofo b’oines.

However, there is a clear Mishnah that says otherwise. It speaks about a case where
somebody rented a donkey to take it up a mountain and instead he brought it to a
valley, where the air is hotter and could harm the animal. In the end, the animal died,
but not from the heat of the valley. Instead, it slipped and fell, which usually is more
likely to happen on the mountain than in a valley. The Mishnah says that the renter is
patur even though he disobeyed his instructions and the oness only happened as a

result of him not listening to the owner.

The Mefarshim explain the difference as follows: the rule of techilaso b’peshia v’sofo
b’oines only applies in the case of a true peshia. If a Shomer doesn’t listen to the
owner’s instructions, that does not automatically render his actions a true peshia. Since
his actions weren’t inherently negligent, he cannot be held liable under this rule. Here
too, while driving down a dirt road went against the owner’s instructions, it is not
inherently an act of negligence. Therefore, the Shoel cannot be blamed for unforeseen

occurrences and cannot be held liable.

If Someone Borrows an Item From a Worker in His Home, Is He
Liable If He Damages It?

Question: Reuven gave his son his cell phone and the boy took the phone to the store.
Later, he realized that he needed to make an important call, but he didn’t have his
phone. There was a frum electrician doing some work in his home, so he asked if he
could borrow his cell phone. He agreed. While he was on the phone, he dropped it

and cracked the screen. Does he have to pay for the damages?

Answer: There is a unique gezeiras hakasuv in hilchos shomer in a case of “baalav
imo”, i.e. when the owner of the item is working for the shomer at the time the item is

given over, the shomer is patur from all liability for the item.

Although the Torah only says that about a shoel, a borrower, we also apply it to all
shomerim. Furthermore, the halacha is that the same rule applies even in a case of
negligence. If a shomer chinam, shomer sachar, or even a shoel is negligent in a case

where the owner had been working for him at the time the item was taken, the halacha

manm By
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is that he would be patur even if the item is ruined directly due to his negligence.

What about our case of “hezek b’shogeg” where the shomer physically damaged the item

unintentionally?

In such a case, most Poskim hold that the shomer would be chayav, even if the owner
was working for him at the time of the loan. The exception is the opinion of the Raavid,
who says that the rule of baalav imo exempts him from liability even if he damaged the

item unintentionally.

In the case in question, since the electrician is working for the shomer, it would be a case
of baalav imo. If dropping the phone would be considered a regular peshia, the majority
opinion would be that he is not liable. However, it is very probable that dropping the cell
phone would place him in the category of a “mazik” because he inadvertently damaged
the phone, which would mean that he is obligated to pay for the phone according to most
Poskim. The Raavid, however, would hold that he is patur, therefore a compromise

should be worked out between the two parties.

Continued from page 1

The Chazon Ish'® holds a similar view, but with one caveat: For matters that do not

have any connection whatsoever to a parent (such as a child’s personal financial
decisions), ignoring a parent’s command is not even a violation of morah. But
matters that may have an emotional effect on a parent (like a child’s marriage
choices) must be followed even though the parent doesn’t benefit from it. Such
matters can cause pain to a parent when their command is unheeded and is thus
subject to the mitzva of morah. He explains that the Maharik’s hetter was mainly

based on the other two reasons.

The Shevet HaLevi"” differs from the Chazon Ish’s opinion and assumes that each of
the Maharik’s reasons are independently sufficient. As a result, he applies the
Maharik’s principle not only to cases of marriage, but to all matters that don’t

benefit a parent directly.

Interestingly, the Midrash®® praises Eisav’s high level of kibbud av, while at the
same time his marriage choices are described in the passuk as a source of bitter
grief to his parents.”” This aligns well with the Maharik’s ruling that marriage
choices are not bound by the chuyiv of kibbud av. (Though, perhaps Eisav was only
concerned with kibbud av and not morah av which may be why he felt no issue
with contradicting his father’s wishes while simultaneously affording him proper

honor.)

Although a full discussion is beyond the scope here, it is worth briefly noting

[101

another possible exception to kibbud av v’eim: The Terumas Hadeshen' says that

matters of ruchniyus aren’t subject to kibbud av v’eim. He illustrates this with

Yaakov Avinu, who wasn't punished for the years spent studying at the yeshiva of

[

Shem and Eiver, despite being away from his parents."" He adds even a direct

command of a parent can be ignored if done to prioritize one’s own spiritual
growth. The Shulchan Aruch™' brings this I’halacha. The Chamudei Daniel[13]
goes further that, even without being certain that he will succeed in his own
choice, a child may override his parent’s decision in matters of ruchniyus. But in
practice, one should seek guidance by a Rov, as it is not for an individual to

determine what falls under this exception.
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Not Just Knowledge

Being a rov demands more than the mere
accumulation of knowledge, it requires true yiras
Shamayim that guides every decision and interaction.
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