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haim Avraham Zakutinsky Magid shuir, curriculum developer

Accidentally picking up a kli shemelachto
Iissur

Mechaber rules that once someone picks up a kli shemelachto I'issur for a tzorech
gufo or tzorech mekomo, it then becomes permitted for them to put it down
wherever they want.""" Magen Avraham® rules that the same is true if someone
accidentally picks up a kli shemelachto I'issur for no reason. Mishnah Berurah®!
adds that Magen Avraham’s leniency would extend to one who accidentally picked
up an item that is muktzah machmas chesron kis and that one may place it down
wherever he wishes.

Gra" argues that the leniency of the rishonim and Mechaber is limited to cases in
which the muktzah item was picked up for a permitted use, such as for tzorech
gufo or mekomo, and it does not apply if the item was accidentally picked up.
Gra"' also limits the leniency of the rishonim to the category of kli shemelachto
I"issur, arguing that it would not apply to an item that is completely muktzah (such
as muktzah machmas chesron kis or muktzah machmas gufo), even if it were to be
picked up for a permitted use."®

Mishnah Berurah” cites both views and writes that according to the achronim the
leniency of Magen Avraham does not apply to an item that is not a utensil and is
muktzah machmas gufo (e.g. coins). However, Shulchan Aruch Harav® rules that
in a case of financial loss one may rely on the view of Magen Avraham even for a
muktzah machmas gufo. Therefore, if one accidentally picked up money he should
initially drop it wherever he is when he realizes he is carrying it. However, if doing
so will cause a financial loss, he may take it to a safe place before placing it down.

[1] Refer to Orchos Shabbos chapter 19 fn. 52 for a
discussion whether there are limitations to how far one
may carry the item and whether one must take the item
directly to the desired location without pausing.

[2] 308:7

[3] Shaar Hatzion 308:14.

[4] O.C. 266:16

[5]'Y.D. 266:3

[6] However, see Chazon Ish OC 49:8 who learns that Gra
permits movement of a kli shemelachto I'issur even when
it was picked up accidentally.

[71308:13

[8] 308:13
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Rav Nosson (ben Amram) Gestetner
(1932-2010)

At the age of 10, Rav Nosson learned at the
yeshiva of the Vayechi Yosef of Pupa. After the
War, Dayan Aryeh Leib Grosnass of London
arranged to bring Rav Gestetner along with 500
other orphans to London. He later moved to
Antwerp, Belgium, where he reconnected with his
Rebbe, the Vayechi Yosef. In 1949, he moved to
Eretz Yisrael, and in 1965 he was apponted Rav of
the Hungarian kehilla in Bnai Brak. He
established Yeshivas Panim Meiros in Bnai Brak in
1979 and served as a dayan in the Zichron Meir
beis din for more than 30 years. He was a prolific
author, writing (among others) sefer Tal Nosson
on the 39 melochos of Shabbos, 13 volumes of
teshuvos entitled Lehoros Nosson, and another 50
volumes on halachah and drush entitled Me’oros
Nosson; there are over 100 additional manuscripts
waiting to be published.
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On behalf of Machon Smicha, we extend a heartfelt mazel
tov to our Rosh Yeshiva, Harav Mendel Prescott, shlit”a,
upon the birth of his daughter. May he be zocheh to raise

her leTorah, leChuppah, u'leMaasim Tovim.
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It a Doctor Delegates
Responsibility, Who is Liable
| 0] “m,\[r\;sgwﬂrikapll Treatment?

Question: It is common for doctors to diagnose
patients and then to have their nurses perform the
actual procedure. If a doctor’s negligence leads to a
misdiagnosis, and the nurse is the one who actually
does the procedure that injures the patient, who is

responsible?

Answer: Rav Zalman Nechemiah Goldberg says that it
is clear that the doctor who made the misdiagnosis
would bear responsibility in a case like this because
he was the decision-maker who indirectly caused the
damage. He discusses whether the damage caused by
the doctor would be classified as “garmi” (an indirect
form of damage that one is liable for in dinei odom),
or “grama” (an indirect form of damage that one is
only liable for in dinei shomayim). In any case, the
doctor bears some responsibility, while the nurse,
who was merely following orders, is exempt from
liability.

Question: What if the nurse had enough medical
knowledge to know that the doctor’s advice was bad,
but went ahead with it anyway? Would that make a

difference in regards to the halacha?

Answer: Yes. Rav Goldberg compares this to a
Gemara that says that if a beis din accidentally loses
count of how many lashes a person received and hits
him additional times, the agent of beis din who is
actually doing the hitting is held liable and has to go
into exile if the person dies. The reason for this is
because the agent was capable of counting on his
own; therefore, he can be held responsible for striking
the man more than was warranted. We can learn from
here that if a nurse is capable of knowing on his own
that the higher doctor is giving bad orders, he would
be responsible for the outcome. This also would
reduce the doctor’s liability somewhat, as his damage
can no longer be considered garmi, as garmi only
applies when one’s actions will certainly cause
damage, but if the nurse knows better than to do the
procedure it is uncertain that he will follow the

doctor’s orders.

Is a Doctor Liable For
Taking a Calculated Risk?

Case: Yankel’s cardiologist is very concerned after his
check-up. He informs the patient that his heart is in
very bad shape and, if the problem is not treated, he
will not have long to live. The doctor strongly suggests
that he undergo open-heart surgery immediately. He
that this

considerably, but there is always a small possibility

explains surgery could extend his life

that the patient will die on the operating table.

Question: If Yankel follows his doctor’s advice, and he
does ch”v die on the table, would the doctor have to

go into golus?

Answer: Both Rav Shlomo Zalman Auerbach and Rav
Zalman Nechemiah Goldberg say that it is clear that

the doctor will bear no liability in a case like this.

They explain that in an instance where a patient is
terminally ill and is in imminent danger, and a
treatment that exists that could save his life but also
has the possibility of him dying on the operating table,
the halacha is that the doctor is not only permitted to
the do the procedure, he should do it, even though
there is a calculated risk in doing so. Since doing the
procedure is the proper and correct thing to do, it is
obvious that the doctor cannot be punished for doing
the right thing.

Is a Doctor Liable for a
Misdiagnosis?

Case: Reuven was not feeling well. He went to see his
doctor, who told him that he is deathly ill with cancer
and must start chemotherapy immediately. Reuven
took his advice and started chemo, but later discovered

that he merely had a stomach virus.

Question: Is the doctor liable to pay for what the
chemotherapy treatments did to Reuven?

Answer: As we mentioned previously, the general rule
is that a doctor is liable in dinei shomayim, in the eyes
of Heaven but not in dinei odom, in our courts of law.
Rav Shlomo Zalman Auerbach writes that a doctor only
bears liability at all if he commits some form of
negligence, such as grabbing an unsterilized knife or
handing a patient a bottle of the wrong medicine. If he
did the best he could, however, he has no liability
even in dinei shomayim. Accordingly, if he gave the
best diagnosis he could, and this diagnosis turned out

to be mistaken, he bears no liability.

The Tzitz Eliezer quotes the Chida who says that a
doctor may be liable for a misdiagnosis if he failed to

investigate thoroughly enough or was hasty with his
conclusions. If, however, he made the best judgment
he could under the circumstances, he is not liable at

all.

Is a Surgeon Liable for
Malpractice?

Question: A surgeon is operating on a patient and,
during surgery, inadvertently caused damage to the

patient. Is he liable for this damage?

The

malpractice is that if a doctor is properly trained,

Answer: basic halachic rule of medical
licensed and certified, and has communal acceptance
to practice, if something goes wrong accidentally
during a treatment, he is exempt from any liability in
dinei odom, but liable in dinei shomayim. This means
that beis din to pay any

compensation, but he has a moral obligation to pay.

cannot obligate him

Additionally, if he accidentally kills a patient, he has

an obligation to go into golus (exile).

Would the halacha be different if he

damaged an organ that he was not supposed to be

Question:

operating on?

Answer: The Shevet Halevi discusses a similar case.

The Tosefta says that a doctor is exempt from liability
in dinei odom unless he does something that is more
than what he should have done. It is not 100% clear
what this means, but the Shevet Halevi suggests an
example of a dentist who drills the wrong tooth. Since
he should never have been working on this tooth at all,
he is liable to pay even in dinei odom. It would seem
that the same logic would apply to a doctor who
damages a different organ than the one he was

supposed to be working on.
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