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What is considered tzorech mekomo?

1) A kli shemelachto I'issur may be moved I'tzorech mekomo (if the space it is
currently occupying is needed). For example, if a hammer was left on a chair and
one wishes to sit on the chair, he may remove the hammer in order to use the space
that it is occupying. Similarly, if a hammer was left
on the dining room table, it may be removed to
make place for a setting or in order to put a
tablecloth on the table. However, if the hammer is
on the unoccupied end of the table, and its place
is not needed, it may not be moved.

2) The poskim discuss whether one may move a kli
shemelachto I'issur in the event that one does not
need the space the item is occupying, but the item
is affecting the “Shabbos” atmosphere and one’s
peace of mind, for instance there is a hammer
lying on the table and this will cause one
embarrassment in front of guests. The question is
whether moving the hammer is permitted under the heter of tzorech mekomo, as
the presence of the item is affecting the entire room, or perhaps since the actual
location of the item is not needed it is not permitted.

.
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Some attempt to cite a proof from a ruling of Rav Shlomo Zalmana Aeurbach. Rav
Shlomo Zalman," citing Sefer Yam Yissaschar, rules that although Tefillin are
treated as a kli shemelachto I'issur, one may move Tefillin from a couple’s bedroom
as its presence affects the permissibility of intimacy. This is considered moving the
Tefillin for tzoreh mekomo. Although the specific area that the Tefillin are
occupying is not needed, since the presence of the Tefillin is affecting the usage of
the room one may move them. Perhaps, the same can be applied to our case of a
kli shemelachto lissur that is affecting the “Shabbos” atmosphere of the room.
Although the specific spot is not needed, since the entire room is being affected,
one may move it. Rav Shmuel Auerbach®” is cited as saying that if one is
embarrassed to bring guests into a room because of the presence of a kii
shemelachto I'issur “one may argue” that it should be permitted to move the item as
it falls under the category of tzorech mekomo.

However, Rav Asher Weiss®' notes that the two cases are not necessarily
comparable. In the case of Tefillin, the presence of the Tefillin makes intimacy in the
room forbidden and therefore categorically affects the room’s usage. However, in
our case, where the item is affecting the host’s peace of mind, the room is perfectly
usable halachically, it is merely the host’s sensibilities that are affected and it is his
choice whether to allow it to affect the room’s usage. One can, therefore, argue that
the leniency of the case of Tefillin not be extended to our case.

Nevertheless, there were some poskim' who permitted moving a kli shemelachto
I'issur if its placement disturbs one’s peace of mind. However, Shemiras Shabbos
K’Hilchoso®' rules that one may not move a hammer merely because its very
presence in a particular place disturbs one’s peace of mind. Likewise, Rav Moshe
Feinstein'® forbids moving the item in this case. He adds that leaving the item on
the table does not detract from the honor of Shabbos (Kavod Shabbos), but rather,
on the contrary, the greatest honor for Shabbos is refusing to move something,
despite that fact that its presence might be bothersome, in order to keep the laws of
muktzah.”'®
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Malpractice and Corruption

General Malpractice

Liability for Damage

If a paid professional causes damage in the course of
his work, he is halachically liable to pay for it, unless
it was an oness, an unavoidable occurrence. If he was
not being paid for his services, then he is only liable if
the damage was caused through negligence (Bava
Kama 99b, see Tosafos Bava Kama 27b s.v. Ushmuel;
Chazon Ish Bava Kama 11:21). According to some
Poskim, an unpaid professional would be obligated in
the eyes of Heaven if the damage was avoidable
(Imrei Binah Dayanim 48). A non-professional who
offers a service and causes damage is liable in any
case. The exact way to determine whether one is a
professional is unclear in the Poskim (Pischei Choshen
Sechirus 13:15 (26)).

Detrimental Guidance

Similarly, if one offers professional advice that causes
direct harm to the listener, he is liable under the laws
apply. An
professional is only liable if he was negligent; if he
liable
unavoidable. A non-professional who gives advice is

of garmi, and similar rules unpaid

was paid, he is unless the harm was
liable even if he is not being paid. However, it must
be clear that the listener intended to rely on this
advice, either because he explicitly stated as such, or
he paid for the advice, or it was contextually obvious

(C.M. 306:6; Nesivos Hamishpat 11).

In an area where a particularly high level of expertise
is needed, one who has not reached that level is liable
even if he is not being paid (C.M. 306:6). Conversely,
according to some Rishonim, one who does have that
level of expertise would be considered an oness if he
errs, and is not liable even if he is being paid (Rashba
Bava Kama 99b, Chavatzeles Hasharon Il 85).

Reason for the Liability

The exact principles under which a professional is
liable for damages is the subject of much discussion
among the Acharonim. Some consider the professional
a mazik (Tevuos Shor 18:24), others view him as a
shomer (Avnei Nezer C.M. 19, Divrei Malkiel 5:222),
and some classify him as an areiv, a guarantor. The
practical differences between these opinions are

beyond the scope of this sefer.

Medical Malpractice

The Mitzvah to Treat Patients

The Torah specifically allows a doctor to practice
medicine; this is considered a mitzvah and pikuach
nefesh (Ramban Toras Ha’adam Sha’ar Hasakanah).
One who withholds care from a patient who needs it is
guilty of murder, even if there are other practitioners
available, because perhaps this patient will specifically
be healed through him. However, one should only
practice medicine if he is an expert. Additionally, the
Shulchan Aruch (Y.D. 336:1) writes that one should not
offer medical care in cases where there are greater
experts. Exceptions would be if the better doctor is not
readily available, or if the issue at hand is a routine
procedure, in which case any capable doctor may
perform the treatment (Tzitz Eliezer V Ramat Rachel
22).

Although healing is an obligatory mitzvah, a doctor is
permitted to charge a fair price for his services (Igros
Moshe Y.D. 4:52; Nishmas Avraham Y.D. p. 440).

The general halachos of medical malpractice are as
follows:

If a doctor causes harm to a patient in the course of his
work, he is not liable in a halachic court (dinei adam);
however, he does have an ethical responsibility (dinei
shamayim) to compensate the patient. Furthermore, if a
doctor accidentally kills a patient, he is obligated to go
into exile (galus) (Tosefta Gittin 3:13, Bava Kama 9:3).
The reason a doctor is not liable in court is because of
tikkun olam. The world needs doctors to treat patients,
and if they would be held monetarily responsible for
anything that went wrong, they would be unwilling to
attempt to treat people; therefore, they are exempt from

paying for damages that result from their work.

This exemption is limited to a practitioner who is
working with what is known as r’shus Bais Din
(Y.D. 336:1).
Additionally, the exemption is only for harm caused

(literally, permission from Bais Din)

while the doctor was acting within his purview, and

not for unrelated or inexcusable errors.

According to many Poskim, nowadays a practitioner
does not need actual permission from a Bais Din. A
doctor who is accredited by the government (Aruch
Hashulchan Y.D. 336:2; Tzitz Eliezer V Ramat Rachel
22), or is accepted by the community as being a
medical expert (Bais Hillel Y.D. 336:1), may practice
within the scope of his accreditation.

What Qualifies as Negligence

Regarding a doctor’s liability in dinei shamayim, some
Poskim write that even this level of responsibility is
only negligent in some way (Aruch
Hashulchan ibid.; Nishmas Avraham Y.D. 336:9 citing
R" S.Z. Auerbach, Techumin vol. 19 citing R’ Z.N.
Goldberg). For example, if a doctor causes damage to

if he was

a patient because he did not examine him thoroughly
enough or was not careful enough during a procedure,
he is liable in dinei shamayim; however, if a doctor
followed the best medical practices and did the best he
could do at the time, he bears absolutely no
responsibility if the treatment ends up harming the
patient. In such a case, the doctor would also not be
obligated to go into exile if the patient dies as a result

of the treatment.

On the other hand, if a doctor causes damage through
carelessness — for example, he accidentally gives a
patient the wrong medication or uses an unsterilized
knife - he would be liable in dinei shamayim, but not
in dinei adam (and he would have to go into exile if
the patient dies). Other Poskim disagree and say that if
a doctor is careless in this manner, he has no excuse
for the damage he caused and he is liable even in
V Ramat Rachel 23:2,

Minchas Yitzchak). According to these opinions, the

dinei adam (Tzitz Eliezer

liability in dinei shamayim may apply even for

unavoidable errors.

A Medical Underling

If a medical underling performed a procedure as
assigned by a senior doctor, and this caused harm to
the patient, the underling is typically considered an
oness and is completely exempt. However, if the
underling had enough of his own knowledge and
expertise to know that the higher doctor’s orders were
harmful, and he followed them anyway, then he does
bear responsibility (R” Z.N. Goldberg ibid.).

If the Doctor is Paid

According to some contemporary Poskim, the special
exemption for doctors does not apply to a doctor who
is paid for his services (as is the case with almost all
doctors today) (Kovetz Umka D’dina 5766 citing Rav
Yosef Fleischman, Shimru Mishpat 86). While this is a
novel opinion, it does leave room for pursuing a claim
through the doctor’s insurance as will be discussed
later on.

In partnership with the Bais Haavad's Yorucha Program
To learn more about Yorucha visit yorucha.org

3) If a fan is blowing in the direction of an individual and it is uncomfortable for him to
remain in that location, the fan may be moved. Similarly, if the alarm of an electric clock
is ringing on Shabbos and the noise is disturbing an individual, the clock may be moved

in order to eliminate the noise.

[1] Shemiras Shabbos K’Hilchoso chapter 20 fn. 24
[2] Orchos Shabbos chapter 19 fn. 44

[3] Shu”t Minchas Asher 1:33

[4] Mechezeh Eliyahu 46 and Az Nidberu 8:30

[5] 20:10

[6] Igros Moshe 5:22:31, Tiltulei Shabbos [ch. 2 fnt. 21]
[7] Rav Dovid Feinstein [V'dibarta Bam 2:85] holds that if someone would be embarrassed to have a kli
shemelachto I'issur in a certain place, then he may move it on Shabbos because it is considered I'tzorech

mekomo. Perhaps his father's ruling was only where there is no real need or embarrassment. It was purely a
question of whether it is greater kavod Shabbos to move the hammer from the Shabbos table or not. For that
Rav Moshe says it is more kavod Shabbos not to move a kli shemelachto I'issur.

[8] A similar strict view was expressed by Rav Chaim Pinchas Scheinberg and Rav Yechezkel Roth. [Cited in
Muktzah: A Practical Guide page 10 fn. 9.]

[9] Muktzah: A practical guide page 9.
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On behalf of Machon Smicha, we wish a heartfelt Mazal Tov to the
over 300 new Musmachim! Mazal Tov!

May you continue to grow 27178 2o

n:eﬂﬂ Di’:’ is a high level Torah

publication which offers a glimpse into the

learning, writings and teachings of the

Rabbonim of Machon Smicha.

The project is spearheaded by Rabbi Mendel
Prescott, the Rosh Yeshivah of Machon Smicha,
and features various pieces from the Rabbonim

and Maggidei Shiur of Machon Smicha, as well

as others, in Hebrew and in English.

If you would like to contribute to to Olam
ha’Halachah, please email submissions to

olam@onlinemachon.com.
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