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SIMAN 33|35 11D
T2YT WNRT AP DRnn N1y et

Those Disqualified From Testifying Due to

Familial Connection, a Woman, or a Slave

Close friends and enemies \ P’ssulei Kurvah \ Ba’al K'ishto \ Brothers who became geirim \ Kashrus at the time of
witnessing and testifying \ Sh’chiv M’ra \ Communal Eidim

N0

229 "IN NN NND | R:V”I PITNID | 2173 PITNID | 200 1T :MNPN

Introduction:

May a close friend or enemy be an eid? The Mishnah' states: “Any person who is fit to be a judge,

is fit to be a witness.” This implies that the opposite is true as well-any person who is unfit to be

a judge, is unfit to be a witness. However, the Tan2aim disagree if this is true in all scenarios:?

(1) Chachamim: A close friend or enemy may not serve as a judge, but may serve as a witness.
We do not suspect that a close friend or enemy would testify falsely. (2) Rabbi Yehudah: There

are no exceptions. A close friend or enemy is disqualified both from judging and testifying. The

halachab follows the Chachamim.

Who is considered a close friend or enemy? The Mishah? states in the context of Rabbi Yehudah's

ruling: “A close friend—this refers to a groomsman.* An enemy-this refers to anyone with whom

he has not spoken to in three days because of anger.”

Note: This siman does not specifically deal with the topic of
witnesses for chuppah v’kiddushin. Rather, it discusses the laws of
witnesses in general. [For this reason, this siman is found in Choshen
Mishpat and not Even Haezer.] Nevertheless, most of the laws do also
apply to chuppah v’kiddushin. In certain instances, however, there are
differences between the laws of witnesses by marriage and the laws of
witnesses in other cases. These will be noted when applicable.

1. Mishnah Nidah 49b.

2. Mishnah Sanhedrin 27b.

3. Sanhedrin 27b.

4. A chassan’s good friend who sends him gifts and helps

Sources & Notes

5

with preparing the wedding meal [see Bava Basra 144b]. He
is passul throughout the week of Sheva Brachos [Rashi to
Sanhedrin 27b s.v. Shushvino].

5. The Rishonim discuss the Chachamim’s opinion
regarding who is considered a friend or enemy to be
disqualified as a judge:

Rosh [Sanhedrin chapter 3, Siman 23]: The Chachamim
agree with Rabbi Yehudah’s definition of a close friend and
enemy, and only these types are disqualified even bdieved.
However, [chatchilah, even if he is not such a close friend or
serious enemy, he should not serve as a judge.
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18?1 Choshen Mishpat
Mechaber begins with a principle equating those
who are unfit to judge with those who are unfit to
testify.
11'['2 U"?’KD'QU '7; - All people who are unfit to
judge, i.e., to serve as a court judge; 'I’th'? D"?ﬂD@

Se'if 2

Siman 33

-are alsounfit to give testimony. N31W727INR 1IN0
- Except for a close friend or enemy of a litigant,
Yo 0 - who are fit to give testimony, TN
113'? T"?ﬂb".j)t;? *D 5V - even though they are unfit to
judge.

Discussions and Explanations

Why is a close friend or enemy fit
to testify but not to judge?

Smeh* explains that a witness relays what he saw
happen without interjecting his own thoughts or
opinions. Thus, we do not suspect that he will lie
or distort the facts that he saw. A judge, on the
other hand, must use his own intellect in deciding
the ruling. And although we do not suspect him of
intentionally ruling improperly, we are concerned
that his love or hatred towards the litigant may

(subconsciously) pervert his reasoning.”

Is an archenemy kosher?
Pischei Teshuvah® quotes Poskim who debate
whether someone who is a real enemy, and looks
to cause harm, is passul as an eid:

(1) Knesses Hagdolah: Someone who hates to
this extent is passul. (2) Knesses Yechezkel: Even
such a person is kosher.

2 YD

N0 R MTY N NN MWD |12 PITMID MIWIP | RN"IP RIN2 822 | 27 17T DY DI RNI-2X"D PITND PN
27 NIN2 822 77 | DIPN 07T OR N

Introduction:

The source for p’ssulei kurvah (disqualified due to familial connection): The passuk states:’

“Fathers should not be put to death because of sons, and sons should not be put to death because

of fathers.” The Chachamim explained that this teaches that a father should not be put to death

based on the testimony of his son, or vice versa. We also learn from this passuk that other close

relatives are disqualified from testifying. '

This teaching invalidates the testimony, whether the witness is related to the defendant, or whether

the two witnesses are related to each other.!

Understanding the terms: rishon, sheini, and shlishi: The closest relation (aside from husband

Sources & Notes

Rambam [Hilchos Sanhedrin 23:6. See also Kesef Mishnah
there]: The Chachamim disqualify a friend, even if he is nota
groomsman or a very close friend. Similarly, the Chachamim
disqualify an enemy even if he does not hate him or seeks to
harm him (He dislikes him, just that not badly.) The point
is that the judge needs to view the litigants equally, and that
even one who is not a particularly close friend or strong
enemy may not do that.

See Choshen Mishpat 7:7 for Mechaber and Rama on this
topic.

6. 33:1.See also Rashi to Sanhedrin 29a s.v. Chad Ldayan.

7. See se’if yud of this siman for another basis for the
halachah that close friends or enemies may serve as witnesses.

8. Choshen Mishpat 33:2.

9. Dvorim 24:16.

10. See Smeh 33:2 who explains how the Chachamim
expounded this passuk to also teach that brothers, nephews,
cousins, etc. are disqualified as witnesses.

11. Choshen Mishpat 33:17
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1887 Choshen Mishpat  seif2 Siman 33

and wife, which will be discussed in seif gimmel) is between two brothers. This is called “rishon
brishon,” (lit. “first by first”), meaning two people who are on the same generation level and just

one step away from each other.

In halachah, all relationships are looked at in the context of the brother-to-brother-rishon-brishon
relationship, and referred to as such. For example, the children of brothers (i.e. first cousins,) are
called “sheini bsheini”—because each child is one step down from that prototypical brother-to-
brother-rishon-brishon relationship; so each one is called a “sheini.” Therefore, in relation to each

other, they are called “sheini bsheini.”
It follows that two brothers” grandchildren (i.e, second cousins) are called “shlishi bshlishi.”

As a general rule,~the order in which the two people are mentioned makes no difference. Any
relationship and the reverse (e.g. rishon bsheini or sheini brishon) are exactly the same—it’s just a

question of which side of the relationship we are starting with.

Some more examples: (1) An uncle to a nephew is called rishon b5heini. (Or sheini brishon—if
looked at from the nephew-to-uncle perspective.) The reason is because, as mentioned, we look
at the relationship in the context of the brother-to-brother-rishon-brishon-relationship. Therefore,
the uncle is a rishon, and the nephew, his brother’s son, is a sheini. (2) A great-uncle to his great-
nephew is called rishon bshlishi. (Or shlishi brishon—if looked at from the great-nephew-to-great-
uncle perspective.)

Are rishon b’shlishi kosher? The Rishonim discuss whether rishon bshlishi are kosher to testify about
each other. This discussion is based on the Gemara. The Gemara'® writes: “Rabbi Abba holds sheini

bshlishi (e.g., first cousins once removed) are kosher. Rava holds that even rishon bshlishi are kosher.” '
'The Gemara concludes that the halachah follows Rabbi Abba in all of his rulings.

Elsewhere, the Gemara implies that rishon bshlishi are passul. (1) (The Gemara* records a machlokes:)
“Rabbi Elazar says: Just as my father’s brother [i.e., uncle], my father’s brother’s son [i.e., first
cousin], and my father’s brother’s son-in-law, [i.e., first cousin through marriage] may not testify
for me; so too, my first cousin, my first cousin’s son, and my first cousin’s son-in-law, also may
not testify for me. (Clearly stating that sheini bshlishi are passul.) Rav permits sheini bshlishi.”
(This machlokes over whether sheini bshlishi is passul or not seems to imply that, according to all
opinions, rishon bshlishi is passul.) (2) The Gemara® says: “Would Moshe (Rabbeinu) be a kosher
witness regarding the wife of Pinchas (his brother Aharon’s grandson)?'¢ Rabbi Yochanan says: He
is qualified.” (This implies that Moshe to Pinchas himself (rishon bshlishi) would be passul.)

The Rishonim disagree how we rule: (1) Rif'” and Rambam'® rule in accordance with Rava that
rishon bshlishi are kosher, because Rava is the last of the opinions (basra%). (2) Rabbeinu Tam"™
and Bahag® rule that rishon bshlishi are passul, as implied from the above-mentioned two sources

Sources & Notes

12. Bava Basra 128a-b. may testify about the other?
13. Rava is not arguing with Rabbi Abba; he is adding 17. Bava Basra 56b.
that in his opinion even rishon b’shlishi are kosher. 18. Hilchos Eidus 13:4.
14. Sanhedrin 28a. 19. Sanhedrin 28a s.v. Rav. Bava Basra 129a s.v. Ee.
15. Talmud Yerushalmi, Sanhedrin 3:6. 20. Siman 51 Hilchos Eidus 114a.

16. Meaning, is their relationship far enough that one
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184 Choshen Mishpat

Se'if 2

Siman 33

in Gemara, and the opinion of Rabbi Abba. However, Bahag holds that they are passul only

mid rabannan.**

The unique halachah of a father to son relationship: The Gemara relates:* “Mar bar Rav Ashi
permitted a grandson to testify regarding his grandfather. The halachah does not follow Mar bar

Rav Ashi”

Rif*3 explains that Mar bar Rav Ashi thought that a grandson to his grandfather are kosher, because

they are rishon bshlishi, and he agrees with Rava that rishon bshlishi are kosher. Nevertheless, the

Gemara rules that a grandson is not kosher, because a father to son, who have a close relationship

like two brothers, are actually rishon brishon. Therefore, grandfather to grandson are rishon bsheini

and still passul.** Mar bar Rav Ashi thought father to son are considered rishon bsheini.

Mechaber begins by spelling out the principles
of which relatives may not testify about each other.

1"?1D5t| on 398 - These are the rules regarding
which people are disqualified from giving
testimony about each other: 7Y BY 71 DNIN7
28772 T3 DN T2 773 -
whether they share only amother or only a father,
TIUNT3 7N B0 00 - are rishon b’rishon.  T71°32
M1 0¥ M} - Their children, i.e., first cousins, "W
"JW2-aresheinib’sheini. 17Oy M1 O7"33%27 - Their
grandchildren,i.e., second cousins, ’W"?t;?; ’W"?W
- are considered shlishi b’shlishi.

Mechaber rules like the Rif and Rambam that
shlishi b’rishon are kosher:

WD TIWNT3 WP £99y9 - Shlishi b'rishon is

- brothers to each other,

21. Rabbi Moshe of Coucy writes: Bahag agrees with
Rabbeinu Tam that rishon b’shlishi are passul midoraisa. He
wrote that they are passul “2977” (mid’rav). The person who
copied his words understood that the word was short for
“132971” (mid’rabannan). However, that was a mistake, and
the Bahag meant that rishon Ushlishi are passul based on Rav’s
statement in Sanhedrin 28a. The Beis Yosef argues, and proves
from other sources that the Bahag actually holds that they are
passul only mid’rabannan. [See Beis Yosef 33:2 s.v. U'b’inyan.]

22. Bava Basra 128a.

23. Bava Basra 56b.

24. Tosfos [s.v. Mar] asks: How could Mar bar Rav Ashi
rule that a grandson could testify about his grandfather? The
Mishnah [Sanhedrin 28a] states clearly that sheini b’sheini
(first cousins) are passul, and a grandson is certainly closer
than a first cousin!

Tosfos answers that in a way, the rishon and shlishi are
further apart because of the generation gap, whereas the

Sources & Notes

I3 WO Wi P98 PN - and
certainly shlishi b’sheini are valid. 3% '7:R
*IW3 - However, sheini b’sheini, 99217 7938 78
1IWNI3 IW - and certainly sheini b’rishon , T7°3W
£°2100 - are both invalid. 2

Mechaber defines the relationship of a father and

always valid,

his son, and the subsequent generations.

?IQ’E? - Therefore, 11372 DY 287 - a father
that testifies about his grandson 531:@ - is
TIINT PN 9723 TRINTS TIENT $330 3N 030
- because a father and son are rishon b’rishon
731292 93 oY1 - However,
a great-grandfather who testifies about his
1377 "Y°27 NI - who is the
fourth generation from him [1. great-grandfather

invalid,

just like two brothers.

great-grandson,

sheini bsheini share the same generation level.

25. Smeh [33:3] asks: Mechaber writes that it is
unnecessary to say that shlishi b’sheini are kosher, or that
sheini brishon are passul. If so, why did he say it?

He answers that there is still a novelty in these ruling, as
follows: Although logically, they are self-understood, based
on the rulings that come before them; however, in a certain
aspect, shlishi brishon are further apart than shlishi bsheini,
because of the generation gap. Since shlishi bsheini are closer
in generation, we may have thought that they are closer to
each other than shlishi brishon, and therefore passul.

The same applies to the flip side that sheini brishon (just
two steps away from each other) are closer than sheini bsheini
(three steps away) and seem to be obviously passul. However,
when considering the difference of generation level, one
may have thought that sheini brishon are kosher. Therefore,
Mechaber spells out these rulings clearly.
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185 Choshen Mishpat
2. grandfather 3. father 4. son], W2 - is valid,
TIUNT2 ’W"?W NI 197 - because this is a rishon
testifying about a shlishi.

Mechaber applies all the same principles to
females.

ﬂi:p;: 7777121 - The same applies with females.
T8°2 - How so? DNIMNNY - Two sisters, NN IN
iNiNNT - or abrother and sister, 2 7228771 7°2
ON7 - whether they share only a mother or only
a father,2¢ 77WN"3 71WN" 07 °77 - are considered
rishonb’rishon. I7°32-Theirchildren, D°92772
N1 7°2 - whether males or females, W23 -
are sheini b’sheini. T7}°33 °13 - Their sons’ sons
o77°N113 D133 9N - or their daughters’ daughters,
’W”?W; ’w*bw - are considered shlishi b’shlishi.

Mechaber brings the opinion of Rabbeinu Tam who
rules strictly regarding rishon b’shlishi.

I:l’j?;ﬁx W’1 - Some authorities maintain,
TIUNT2 ’W"?W'I - that a shlishi who testifies about

Se'if 2

Siman 33

arishon, '7-1D§ -isinvalid.

Rama rules in accordance with this stringent view.

ni791Y "187 191 - And so it is proper to rule.

Rama brings the opinion of Bahag who invalidates this
testimony only mid'rabannan.

2°9729R WY - Some authorities maintain, 9°X%
132777 27 2308 - that shlishi brishon are only invalid
RDMINTR 277705 IXWT 23 DY X - even
though the other invalid relations mentioned are
WP Y7V 13V% 73 D31 - The halachic

ramification of this law being only mid’rabbanan is

mid’rabbanan,
mid’oraisa.

relevant regarding witnesses of kiddushin, 9122
2" 72°0 VI 1aR3 IX2NIW - as explained in Even
Ha’eger siman 42.%7

Rama concludes with an opinion regarding a mother’s

relatives.
oMRIX WY - Some authorities maintain, 297
o7 - that a person’s mother’s relatives, DX %2

132777 R9X 29100 - are also only invalid mid rabbanan.

Discussions and Explanations

Great-grandparents to great-
grandchild relationship
Mechaber rules that rishon bshlishi are kosher;
Rama rules passul. An example of this is a great-
grandfather to his great-grandson.

Distant relatives
Mechaber rules that sheini bshlishi, and certainly
all further relatives, are kosher. Elsewhere, Rama®
writes that [chatchilah even rvi’i brvi’i (third

26. And certainly if they share both a father and mother.

27. Smeh [33:6] explains that the halachic ramification
of these witnesses being invalid only mid’rabbanan is as
follows: If a man was m’kaddeish a woman in front of these
witnesses, midoirasa they are kosher witnesses and the
couple is married, but mid’rabbanan they are not, and the
couple is not married. If that woman subsequently went and
received kiddushin from another man, this time with fully
kosher witnesses, she would need a get from both men. The
reason is that there is now a doubt who she is truly married
to, since midoirasa the witnesses to the first kiddushin were
kosher.

Sources & Notes

cousins) should not testify together on a get.
However, Rama does not clarify if this stringency
applies to kiddushin also.*

Some people refrain (as much as possible) from
using relatives to any degree as eidim, even if they
are completely kosher, in order to not mistakenly
come to use a relative who is a passul eid.*!

Krovim from the mother’s side
Mechaber writes that brothers, paternal or

28. Rashbam [Bava Basra 128a s.v. V’leis Hilichisa]
writes that the halachah does not follow Mar bar Rav Ashi
who permitted a grandson to testify about his grandfather,
because a son is an extension of his father-even for 1,000
generations. However, Tosfos [ibid. s.v. Vleis] argue with
Rashbam, and most Rishonim explain the Gemara as Rif
does (that a grandfather and grandson are rishon bsheini).

29. Even Haezer, siman 154, Seder Haget s€’if beis.

30. See Hanisu’in K’hilchasam chapter 8 fn. 51.

31. Hanisu’in Khilchasam 8:24. A similar concept will
be discussed in se’if daled.
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18 Choshen Mishpat
maternal, are passul. Rama concludes that some
authorities maintain that maternal relatives
are passul only midrabannan. Rama’s source is
Rambam Hilchos Eidus.3*

There, Rambam writes: “Only relatives from
the father’s family are passul from Torah law.
However, other relatives from the mother or
through marriage are all passul “midivreihem”
(“from [the rabbis] words”), implying that they

are mid rabbanan.

Smeh?® explains: Although the disqualification
of both maternal and paternal relatives is derived
from the passuk “Fathers should not be put to
death because of sons, and sons should not be
put to death because of fathers,” they are learned
differently. The passuk clearly talks about sons and
their fathers. Even paternal nephews and cousins,
although not explicitly mentioned in the verse, are
nevertheless “close” to the simple meaning of the
words. Maternal relatives, however, are not implied

Se'if 2

Siman 33

whatsoever, and are only learnt from an extra word
in the passuk. Rambam holds that since Torah
does not implicitly include maternal relatives, they
are not disqualified midoraisa. Rather the din is
mid’rabbanan and the Chachamim found a basis
for their law in the Torah’s words.**

Shach®* strongly argues on Rama’s (and
Smeh’s) understanding of Rambam. Shach holds
that although Rambam does write that maternal
relatives are disqualified “midivreihem,” “from
their words,” in contrast to paternal relatives who
are ‘from Torah law, that does not mean that the
latter are midoraisa and the former mid’rabannan.
Rather, both are passul midoiraisa. It’s just that on
principle, Rambam refers to any law inferred from
a passuk by exposition as “midivreihem,” because
the rules with which to learn out laws from the
p’ssukim were given over to the Chachamim, and
this is how we know that it is a Torah law.?% ¥

Partial summary of se’if beis

Rishon Sheini Shlishi
Rishon Passul Passul Mechaber: Kosher | Rama: Passul (midoiraisa/mid’rabannan)
Sheini Passul Kosher
Shlishi Kosher
Sources & Notes
32. 13:1 because they are learnt out from the p’ssukim using a g’zeirah

33. Choshen Mishpat 33:7.

34. Known as an ‘asmachta.”

35. Choshen Mishpat 33:1. See also Kesef Mishnah Hilchos
Eidus 13:1 s.v. Hakrovim.

36. Shach brings another example where Rambam writes
a Torah law and refers to it as from the Chachamim. In
Hilchos Ishus [3:20], Rambam writes that there a three ways
to mekadesh a woman. The first two are min hatorah, and the
third, through money, is “midivrei sofrim” (“from the words
of the sages).” The same commentators who maintain that
Rambam only disqualifies maternal relatives mid’rabannan
hold that Rambam regards kiddushin through money to be
midoiraisa! Why the difference?

Shach then qoutes Rashbatz [Shaylos Utshuvos Rashbatz vol.
1 siman 151]: Rambam refers to these laws as mid’rabannan

shavah (one of the 13 principles of Scriptural exegesis). Such
commandments may not be included in the count of 613
mitzvos, even though they are midoiraisa. Shach also points
out that Rama himself [Darchei Moshe Even Haezer 42:5]
quotes Rashbatz who maintains that Rambam holds that
maternal relatives are disqualified midoiraisa!

[However, see there. Rama first brings the opinions
(including the straightforward meaning of Rambam) that
maternal relatives are midrabannan, then brings the opinions
that hold they are passul min hatorah, and ends off by saying
that the Beis Yosef qoutes Rashbatz saying that Rambam also
holds they are passul min hatorah. Rama does not state clearly
that we follow Rashbatzs understanding of Rambam.]

37. Thelater Poskim take different sides in this argument
between Rama and Shach. See Pischei Teshuvah [Even Haezer
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19 Choshen Mishpat  seif3 Siman 33
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Introduction:

Husband and wife: The Gemara relates:* Rav came to a city to buy parchment. The people there
asked him, “Is a man allowed to testify about his step-son’s wife?” Rav replied, “In Sura they say
that a husband is like his wife (baul Fishto). In Pumbedisa they say that a wife is like her husband
(ishah kbaalah).” The Rishonim debate whether Surz and Pumbedisa disagreed or not:

(1) The Nimukei Yosef*® writes that they do not disagree. The two statements simply address two
different scenarios. In Pumbedisa, the question was if a man can testify about his step-son’s wife,
so they said “ishab kbaalah:” and in Sura, the question was if a man can testify about his step-
daughter’s husband, so they said “ba'al Fishto.” Rambam™ rules this way. (2) Mordechai** quotes
Rivan who maintains that Sura and Pumbedisa disagree. Pumbedisa maintains ishah kba'alah
because whatever she acquires belongs to him, but this does not apply vice versa. Suzz maintains
that the idea holds true both ways. %

Husband and wife in a case of rishon b’shlishi: The Gemara asks:* “Can Moshe be a witness for
Pinchass* wife? Rabbi Yochanan said: It is mutar ['chatchilah.”

We see from here that although Pinchas and Moshe were rishon bshlishi and may not testify about
each other, Moshe may be an eid about Pinchass wife. Meaning, here, everyone agrees that the
husband and wife are not considered as one.

Tosfos® clarifies that although we hold rishon bshlishi are passul, the rule of a husband and wife
being one does not apply in this case, because of the generation gap.

Mechaber rules like Rambam that a husband demonstrate as such.
and wife are considered one unit with regards .'lt;-h;'?;—Anywoman, H'? '73!:@ MPNY - that you
to relationship status, and brings examples to aredisqualified from testifyingabout, 511:5 atah]

Sources & Notes

42:9] who quotes the Noda Byehudah [Tinyana, siman 76) 40. Hilchos Eidus 13:6.
at length who argued sharply with Shach and ruled like 41. Sanhedrin, Remez 697.
Rama. Other Poskim side with Shach [See Nesivos Hamishpat 42. See Meiri [Sanhedrin 28b s.v. Chorgo] for other ways
Choshen Mishpat 33:4 and Pischei Teshuvah 33:3.] to understand the machlokes between Sura and Pumbedisa.
38. Sanhedrin 28a-b. 43. Talmud Yerushalmi, Sanhedrin 3:6.
39. Sanhedrin 6b s.v. Bsura. He brings a different story 44. Pinchas was Moshe’s brother’s grandson.
regarding Rav from the Yerushalmi [Sanhedrin 3:6] to prove 45. Sanhedrin 28a s.v. Rav.

his ruling.
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200 Choshen Mishpat
M?y37 - you are also disqualified from testifying
aboutherhusband. PYN25Y3MY - Forahusbhand
is like his wife, i.e., they are considered one unit in
regards to relationships with other family members.
5v3 521 - And any husband, {7 702 TNNY - that
you are disqualified from testifying about, 92
'lﬂWR'? '7’!1:@ 7PN - you are also disqualified from
testifying about his wife. N?Y32 MYNIY - For a
wife is like her husband.

Mechaber shows how nonetheless a husband and
wife are considered separate entities where there is
a big enough generation gap.

TIWRIZ WUHY D°90isT NYT?T - And those
authorities*® who invalidate a shlishi from
iNYND DY -
would allow a shlishi to testify about the rishon’s

testifying about a rishon,

Se'if 4

Siman 33

wife; 379% NI *39% - because he, i.e., the shlishi
is separated from the rishon by a big enough
generation gap.

Rama notes that since we are dealing with the wife of a
p’ssul kurvah, we need to take extra care that the testimony
does not relate to the woman’s husband, regarding whom
the eid is passul to testify.

2ipn Yom1 - Nevertheless, W W 1imm Yy 137 ox
R ARID H'?;?;'? - if they, i.e., the Beis Din, are judging
a monetary case of the wife where the husband will
Y108
A% 1y - this person is disqualified from testifying
mPY3 M MWK ANIRY 7 - since
whatever a woman acquires automatically belongs
to her husband.

benefit or lose from the outcome of the case,

for this woman,

Discussions and Explanations

One step husband and wife

Smeh* clarifies that although Mechaber
establishes that we say a husband and wife are
one unit-baal K’ishoto; in certain instances where
we would have to apply the baal K’ishto principle
twice to establish a relationship between two
individuals, we do not go that far. This will be
discussed in seif daled.

When are we not concerned about
monetary benefit to the husband?
Rama concludes that if the eid is a p’ssul kurvah

only to a husband, he still may not testify regarding
the husband’s wife’s money, because it belongs to
the husband.

Smeh*® clarifies that we must therefore explain
Mechaber’s case to be where the wife had personal
property that her husband had no rights to. [For
example, if someone gave her money explicitly on
condition that her husband would have no rights
to it.]*

" oYD
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Introduction:

Trei ba’al Fishto by rishon b’rishon: The Rishonim® write that in cases of rishon brishon, we apply

46. Rabbeinu Tam, brought in se’if beis.

47. Choshen Mishpat 33:8.

48. Choshen Mishpat 33:10.

49. Alternatively, Mechaber’s case could be where the

Sources & Notes

eidus does not involve money whatsoever. For example: if
she transgressed a sin and may deserve lashes.
50. Rambam Hilchos Eidus 13:7.
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200 Choshen Mishpat  seif4 Siman 33

the rule of ba'al Fishto twice. E.g., brother-in-laws married to two sisters; or one’s step-daughter’s
husband. These individuals are forbidden from testifying about each other.

Does trei ba’al Fishto apply to rishon b’sheinit The Gemara®* discusses whether one may testify
about one’s brother-in-law or step-son. Rabbi Yose* maintains that although by regular pssulei
kurvah, we forbid a person to testify about theme, their sons, and their sons-in-law; nonetheless,
we rule “giso [vado (a person’s brother-in-law only is forbidden), and certainly chorgo [vado (a
person’s step-son only is forbidden).”

The Rishonim debate the meaning of the words “giso [vado.” This disagreement serves as the basis
for whether we apply the rule of baal Fishto twice by rishon bsheini.

(1) Zosfos®® and Rosh:>* Giso ['vado simply means that although a person may not testify about
their brother-in-law, they may still testify about their nephew-in-law.>* (see family tree.) Thus, we
do not apply the rule of baal Fishto twice by rishon bsheini. Because had that been the case, the
nephew-in-law would be forbidden.

(2) Rif® and Rambam:>" Giso [vado does not allow a person to testify about their nephew-in-law,
as posited by 7Zosfos and Rosh. Rather, it permits a further relation; the person’s brother-in-law’s
son from a different marriage. (L.e., a person’s wife’s sister’s step son.) Thus, we do apply the rule
of ba'al kishto twice by rishon bsheini, and therefore giso [vado only permits a further relation.

Parents

Sister-in-law Brother-in-law Wife
Brother-in-
Nephew-in-law Niece law's son
from previous

marriage

Sheini b'sheini: All opinions agree that trei ba'al Kishto does not apply to sheini bsheini,® e.g., the
husbands of two first cousins; for these people are permitted to testify about each other.

The Terumas Hadeshen® writes that nevertheless, trei ba'al Fishto sheini bsheini should not sign
on a document together, for perhaps a beis din will mistakenly conclude that they are passul, and
render the document invalid.

Sources & Notes

51. Sanhedrin 28b. 56. Sanhedrin 6b-7a.

52. Like whom the halachah follows. 57. Hilchos Eidus 13:9.

53. Sanhedrin 28b s.v. Giso. 58. See Rambam Hilchos Eidus 13:7 and Radbaz s.v. Kol.
54. Sanhedrin chapter 3 siman 20. According to Tosfos and Rosh this law is logically inferred

55. Obviously a person may still not testify about a son  from the law by rishon bsheini.
from the marriage with his wife’s sister, as that would be 59. Siman 226.
rishon bsheini plus one baal k’ishoto. 60. See Chochmas Shlomo [Choshen Mishpat 33:4] and
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2080 Choshen Mishpat

Mechaber teaches that we do not say trei ba’al
k’ishto by sheini b’sheini.

oW nw 5; - Any two women, 1Oy Y oW
"JW3 "W - whose relationship is sheini b’sheini;
12 71 2P B°9V3 - their husbands may testify
N "33 /7 InND w3 0T
13°928 - because we do not apply the rule that “a

about each other.

husband is like his wife,” twice, in a case of sheini
b’sheini.

Rama interjects that although these people may testify
about each other, they should nevertheless not serve as
witnesses together I’chatchilah.

3711 - Nonetheless, 9y 13y mnm &% nbnno®
M2 WY - I'chatchilah they should not sign a shtar
together.

Mechaber, in accordance with Rambam and Rif,
qualifies that this lenient ruling only applies to
sheini b’sheini, but not to rishon b’sheini or rishon
b’rishon.

'7;:5 -But JIWNIITIYNIPION-ifthetwowomen
wererishonb’rishon; 1132 - for example, Hp'?W
M2 77 WN 7T - the one man took a woman as his
wife, and another man took her daughter as a wife,
721 - alternatively, NI °2V3 - the husbands of
MY M1 ©°92709 - in these scenarios,
the two husbands are invalid witnesses for each
other. INWN2 b2 N 172 937287 - Because, here,

two sisters,

Se'if 4

Siman 33

we do apply the rule of “a husband is like his wife,”
"JW3 71WNRI3 N7 - And even a case of two
women who are rishon b’sheini,  * 73 3°9828
YN 5p3 - we apply the rule of “a husband is like
his wife,” twice. NiMN 137 Y7 910D NINY DWW
IPMYN - Meaning, just as a person may not testify
about his wife’s sister’s son, 92 - so too, NI
PN NIMR N2 w37 Y% 9100 - he may not testify
about his wife’s sister’s daughter’s husband, (i.e.,

twice.

his wife’s nephew through marriage).

Mechaber adds a related exception.
INYR NN Sv3 13 YR - a
person may testify about his wife’s sister’s
DONIN TWND i U - who was
born from a different woman, (i,e., his brother-

5;{; - However,
husband’s son,

in-law-through-marriage’s child from a previous
marriage.)

Mechaber brings the lenient opinion of Tosfos
and Rosh who do not combine a couple into one unit
twice-over in a case of rishon b’sheini.

I:I’ﬁ_?;iN W’1 - Some authorities maintain,
*IW319WN737 - thatinacase of rishon b’sheini, N
YN byvs 0 139128 - we do not apply the rule of
“a husband is like his wife,” twice.

Rama agrees with this opinion.

n§797% °% 71873 191 - And it so seems to me to rule in

accordance with those authorities.

Discussions and Explanations

Rama’s stringency
Rama quotes Terumas Hadeshen: “Although
trei baa’l K’ishto does not apply to sheini bisheini,
nevertheless, Ichatchilah, they should not sign on
a document together.*!

Shach®* adds: Obviously, the Terumas Hadeshen
applies this concern not just to signing on the same

Gra [Choshen Mishpat 33:15] who struggle to understand
this law, since the general rule is that battei dinim are always
assumed to rule correctly.

61. If there are no other available eidim, it is permitted

Sources & Notes

document, but also to the two serving as judges
or witnesses together, or to testifying about each
other, and would therefore forbid it.

Baer Heiteiv®® adds: Since this stringency
applies to sheini bsheini, it certainly applies to
rishon bisheini.

[Levush Ir Shushan 33:4].
62. Choshen Mishpat 33:3.
63. Choshen Mishpat 33:4.
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20#  Choshen Mishpat  seifs Siman 33
When do we say trei baal K’ishto?
Rishon Sheini Shlishi
Rishon Passul Mechaber: Passul | Rama: Kosher, but [chatchilah should not sign together Kosher
Sheini Mechaber: Passul | Rama: Kosher, but Ichatchilah should not sign together Kosher
Shlishi Kosher

1 YD

Mechaber clarifies that although a person may
not testify about their relative’s spouse, that
disqualification ends there.

YN 92-Anyman, i7 TR 10N R - that you
023197 Sya NI 39 -
for he is the husband of your relative, 10N 97
12§97 INW? 'Y - you may testify about his other

may not testify about,

relatives.®* 7132 - For example, 1787712 - his son
or brother.

191 - Similarly, nWN '7; - any woman, 7N
Mm% T°¥? "ON - that you may not testify about,
72197 NWR NMW 197 - for she is the wife of your
9219R NS YR PN "7 - you may
testify about her other relatives.

relative,

Discussions and Explanations

Testifying about a relative’s
spouse’s family
Mechaber rules that a person may testify

Parents

64. Smeh [Choshen Mishpat 33:12] clarifies that this
refers to his relatives from a different wife. In the second
part of the halachah, “her relatives,” refers to those from a
different husband.

65. Understandably, the case (and therefore the example

Sources & Notes

about their relative’s spouse’s family. See chart for
example. E.g., One’s sister’s husband’s children
from a previous marriage.® See chart below.

Brother-in-law's
previous wife

Brother-in-law

Brother-in-law's|
child from

previous wife

brought) must be where the children of the brother-in-
law come from a previous marriage. The children that the
brother-in-law has with one’s sister are anyways forbidden
as a result of one’s relationship to them through his sister.
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Introduction:

Mechutanim as eidim and judges: The Gemara®® states: Rav Chisda says, “The father of the

groom and the father of the bride may testify about each other. Their relation to each other is

like the seal on top of a barrel.” Rashi®” explains: Although their children have married, this does

not bring them close together. They are like a seal and a barrel which are not similar at all (even

though they are placed together).

Baal Ha'itur®® holds that notwithstanding Rav Chisda’s ruling in regards to eidus, they are

disqualified from judging each other, because they are friends.® The later Poskim debate Ba'al

Hd'iturs intention: (1) Bach’™ understands that they are passul as judges even bdieved, after the

judgement has been decided. (2) Rama™ understand that they are passul ['charchilah, but bdi'eved,

the judgement stands.”

Mechaber rules regarding the mechutanim.

07 °28 - The father of a groom, 172°281-and
the father of abride, 17 713°7°Y% - may testify
about each other.

Rama discusses how this law applies to judging
together.
2y 0y
oMwe m'ry'?*g 23 - that even though these people are
197% 190K - they

271X W7 - Some authorities maintain,

valid witnesses for each other,

are disqualified from judging each other. 11% "1777
X399 277983 - For they fit into the category of a friend
orenemy. Y127 171X37770X1- And even if one of them
%% 9327 - the litigant (who
in this case is the other father) could elaim, %2R i°X
7 AR - It
1979277 72y"727 - that b’di’eved if he did
rule in this case, his ruling stands.

is an established judge,

5 - “I do not accept you as my judge.”

seems tome,

Discussions and Explanations

May mechutanim sit together as
judges?

Some explain that Rama’s stringency only
applies where one mechutan is the judge and the
other is the litigant. However, they are permitted
to serve as judges together, (with a third judge).
For in this scenario the closeness between them

66. Sanhedrin 28b.

67. S.v. Avi choson-s.v. Elah ki Uchla.

68. Quoted by Mordechai Sanhedrin siman 721 s.v. Kosav.
69. Mechaber Choshen Mishpat 33:1.

70. Choshen Mishpat 7:13 s.v. Maharik.

Sources & Notes

will be beneficial. They will respect each other,
and thus, happily admit to the truth that the other
speaks. [In contrast, two people who dislike each
other are inclined to argue in spite of recognizing
the truth of the other’s words, and therefore may
not sit on the bench together.]”

71. Darchei Moshe Choshen Mishpat 7:5.

72. See the opinion of the Rosh brought in the footnotes
to se’if aleph.

73. Smeh Choshen Mishpat 33:13.
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Introduction:

A person’s relationship to his half-brother’s half-brother: The Mishnah lists relatives that a
person may not testify about.”* Amongst them is, “a person’s step-father’s son.” The Gemara”™

records a machlokes between Rav Chisda and Rabbi Yirmiyah how to understand this case:”®

(1) Rav Chisda maintains that this refers to one’s maternal half-brother (i.e. the two share a mother

but have different fathers. Therefore, the Mishnah refers to this as one’s “step-father’s son.”) (2)

Rabbi Yirmiyah maintains that this refers to one’s half-brother’s half-brother. (The two individuals

are unrelated, but they share a half brother, one through the mother and one through the father.)

(See family tree.)”” 78

The Gemara continues: “Rav Chisda permitted two men who shared a half-brother to be witnesses

together. They said to him, “Have you not heard that Rabbi Yirmiyah rules that they are invalid?”
He responded, “I do not agree with his ruling”.” The halachah follows Rav Chisda.

Ex wife's

Current
Husband

74. Sanhedrin 27b.

75. Sanhedrin 28b.

76. 'The Mishnah says that a man and his step-father’s
son are pssulei kurvah. A straightforward explanation of
these words would be where a man and woman each had a
son from a previous marriage. Each parent divorced from
their previous spouse and then married each other. In other
words: the classical case of a step-brother.

Nonetheless, both Rav Chisda and Rabbi Yirmiyah agree
that such an understanding is incorrect, and such step-
brother’s are kosher. Marriage simply does not have that
much power. It can bring a man to feel a closeness for his
wife’s son or son-in-law, but it doesn’t bring a closeness
between step-brothers who are completely unrelated to
each other. [Even Rabbi Yirmiyah, who invalidates men who
share a half-brother, that is because they both spend time
with their blood relative.] See Chazon Ish Sanhedrin siman
18:3 ois 3.

77. Smeh [33:14, quoting Tur 33:7] details how this
case could play out: Reuven marries Rachel and they have
a son Yamin. Now, Reuven also has a son from a previous
marriage by the name of Nemuel. Then Reuven dies, and

Sources & Notes

Ex Wife Current Wife

Rachel marries Shimon, and they have a son Ohad. Now,
Yamin and Nemuel are half-brothers in that they share a
father, and Ohad and Yamin are half-brothers in that they
share a mother. Mechaber rules that Nemuel and Ohad may
still testify about each other, even though they share a half-
brother Yamin, because they are not actually related to each
other.

Nesivos Hamishpat [33:7] presents the same scenario just
with a different (more straightforward) sequence of events.
Reuven married Rachel and they had a son Yosef. Yaakov
married Leah and they had a son Yehudah. Yaakov and Rachel
died, so Reuven married Leah and they had a son Shimon.
Yosef and Yehudah may testify about each other.

78. The Nimukei Yosef [6b s.v. Achei Hav/ Hauach]
explains why Rabbi Yirmiyah disqualified this, whereas Rav
Chisda deemed it kosher. Rabbi Yirmiyah holds that since
they share a half-brother and regularly spend time together
with him, they are all considered as one family. Rav Chisda
holds that nonetheless, since they share no real familial
relation, they are kosher.
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Mechaber rules like Rav Chisda in a scenario
where two people share a half-brother but are not
actually related.

Choshen Mishpat  seifs Siman 33

are not related at all.

12 71 'Y TN 7% MNT OTN - The brother of

M YD
¥V | N"DPN 7D AN AT MW | 'D YD Y"wInn N | 173,070 172 N 07N oY M MY | RN PITID mIpn
278 PTONWBN NTIY 1Y | 337 07N Mo Y 10 | aRD 81 07T N n'n

Introduction:

Are husband and wife one entity, or rishon brishon? Se’if gimmel and daled taught that a husband
and wife are considered one unit (baul Fishto and ishah k'ba'alah). In this halachah, Mechaber
(quoting Rambam) also refers to husband and wife as rishon brishon. And although in most cases
these two ways of looking at the first couple result in the same din, there are some cases where
they result in differing dinim, as will be discussed.

The cases where it makes no difference: Regarding relatives one generation up or down, there
is no practical difference between viewing the husband and wife as one unit, or as rishon brishon
(e.g., by parents-in-law, children-in-law, and step-children). Take a father-in-law to a son-in-law,
for example. Whether we consider a couple one unit (baa/ Fishro) and view the father-in-law to
son-in-law relationship as rishon brishon, or whether we consider a couple rishon brishon, and
view the father-in-law to son-in-law relationship as rishon bsheini, the two are still forbidden
from testifying about each other. Similarly, regarding relatives one generation up or down through
two marriages, there is no halachic difference there either. E.g., a man will always be passu/ to his
step-daughter’s husband.®

However, in regards to two generations up or down (grandparents-in-law with grandchildren-in-
law, or step-grandchildren), these two options lead to different conclusions. This will be discussed.

one’s maternal brother may testify about him,
and vice versa, 5'2;: 729R B7°P2 7N 0 - for they

Mechaber rules that a husband and wife are
rishon b’rishon and details the ramifications.

IPYN OV WNT - A man with his wife, W9
7IWN93 - are rishon b’rishon. ?[;’5'?1 - Therefore,
.‘I::\5 N5 'V 92°R - he cannot testify about her son,
M32 NWX? K71 - nor about her daughter-in-law,

79. Hilchos Eidus 13:13.

80. If we only take the view of baul k’ishto, the mother
and daughter are rishon brishon, and in cases of rishon
brishon we apply the rule of baal K’ishto twice. So the step-
father-in-law who is married to the first rishon (the mother)
is passul to the step-son-in-law who is married to the other
rishon (the daughter). If we view the wife’s mother and her

Sources & Notes

mn2% 851 - nor about her daughter, 7Pz 5Ya7 N5
-nor about her son-in-law, g’:rs? 8'51 -nor about
her father, »'l?:N5 :«:‘51 - nor about her mother,
N V29 N7 - nor about her mother’s husband,
who is not her father, 728 mzmb N’“M: - nor about
her father’s wife, who is not her mother.

husband (the step-father) as rishon brishon, then the step-
daughter is sheini brishon to the step-father. The step-son-
in-law and the step-faher-in-law are therefore passul to each
other because the rule of baul K’ishto applies once in cases of
sheini brishon.[See Bach Choshen Mishpat 3:28.]
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2180 Choshen Mishpat

Se'if 8

Siman 33

Discussions and Explanations

May one testify about his wife’s
grandparents?

Mechaber rules that since a husband and wife
are rishon brishon, the husband may not testify
for his wife’s parents or children, because they are
sheini brishon.

However, Mechaber does not clearly rule
regarding a husband testifying about his wife’s
grandparents. And this din is going to depend on
how we view a couple. If we look at a couple as
baul K’ishto, then one would be forbidden from
testifying about his wife’s grandparents, because

that is rishon bsheini with one baul k‘ishto. But if
we view a couple as rishon brishon, then it would
be permitted to testify about them because it
is shlishi brishon, which is mutar according to
Rambam.

Additionally, Mechaber or Rama do not specify
what Rabbeinu Tam,®' who holds rishon bshlishi
are passul, holds in this case, and also do not
discuss whether Rabbeinu Tam views a couple
as just baal K’ishto, or also as rishon brishon. The
Poskim debate this topic at length.

Rif and Rambam Rabbeinu Tam and Rosh
Maharshal®* and Bach® kosher kosher
Smeh®* kosher passul
Taz® passul passul

Sources & Notes

81. Mentioned in se’if beis.

82. Shaulos U'teshuvos Maharshal siman 80. See also
Shaalos U’teshuvos Radbaz chelek gimmel siman 588. They
explain that in truth, this is not a case of rishon b'shlishi.
Because: A wife and her grandfather are rishon b’sheini; thus,
the husband’s relation to the wife’s grandfather is one baul
K’ishto plus rishon bsheini.

Nevertheless, although in general we do apply the rule
of baul K’ishto one time in cases of rishon bsheini, here, all
opinions agree that the rule of baul K’ishto does not apply
because there is a generation gap between the two people
in question. Therefore, Rambam and Rabbeinu Tam both
agree that in this case the husband can testify about the
wife’s grandfather. [The rationale behind this is as follows:
According to Maharshal and Radbaz, in regards to the law of
baul K’ishto, the generation gap is not defined by a halachic
generation gap (from rishon to shlishi), but by an actual
generation gap (a grandparent to grandchild) even though
halachically they are rishon bsheini.]

83. Choshen Mishpat 33:18. According to Rambam, the
relationship between a husband and his wife’s grandfather
is rishon bshlishi: Husband and wife are rishon brishon,
husband to wife’s father, rishon bsheini, husband to wife’s
grandfather, rishon b’shlishi. Although regularly Rabbeinu
Tam holds that rishon Ushlishi are passul, Bach explains that

this is only in regards to blood relatives, such as a person and
his great-grandfather. However, he agrees that rishon b’shlishi
through marriage are kosher.

84. Choshen Mishpat 33:16-17. Smeh infers Rambam’s
opinion from the fact that in this halachah Rambam only
disqualifies a father-in-law, but not the father-in-law’s father.

The rationale why Rambam rules leniently here is because
they are rishon Ushlishi: husband and wife are rishon brishon,
husband with wife’s father rishon bsheini, and husband
with wife’s grandfather rishon bishlishi. Smeh does not write
explicitly what Rabbeinu Tam would hold, but his words
imply that they are passul. [Rama does not mention this.
Possibly because he suffices with what he wrote earlier in
se’if beis.]

85. Choshen Mishpat 33:8 s.v. V’lo laviha. [See also Taz
on Tur Choshen Mishpat 33:23.] Taz argues with Smeh’s
inference, and maintains that Rambam does not mean
to be specific about the father-in-law, thus excluding the
grandfather-in-law. Rambam only intends to illustrate that
relatives through marriage are passul.

[The reason why this needs to be clarified: The wording
of se’if gimmel, “Any woman whom you are passul to
testify about, you are passul to her husband,” might be
misunderstood to refer specifically to a case which affects
the woman, such as a financial lawsuit. Since you are passul
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21¥ Choshen Mishpat
Understanding the difference

Mechaber rules here that husband and wife are
rishon brishon. This seems to directly contradict
his ruling in se’if daled (also quoting Rambam)
that a husband and wife are one unit (baul K’ishto,)
as follows:

Based on se’if daled, a person is forbidden
from testifying about their spouse’s grandparents.
For the grandparents are rishon bsheini with the
spouse, and by rishon bsheini we apply the rule
of baul K’ishto, so therefore the spouse of the
grandchild would be passul. However, based on

Se'if 9

Siman 33

how Mechaber rules in this se’if, that husband
and wife are rishon brishon; Maharshal, Bach,
and Smeh conclude that one may testify about his
wife’s grandparents/grandchildren.

The question is—-what changed? Why do we rule
here that a husband and wife are rishon brishon?8¢

One of the answers given is that once a
generation gap has been created, we no longer
view a husband and wife as one unit, but as rishon
brishon.*

May one testify about his wife’s grandchildren (i.e. step-grandchildren)?

Rif and Rambam Rabbeinu Tam and Rosh
Taz®® kosher kosher
Smeh® kosher passul
Bach®® passul passul

B Y0

Shidduchin, Eirusin, and Nissu’in: There are three stages through which the marital bond

between a husband and wife is established:

to the wife, you cannot testify about her husband, because
that would affect the wife. Therefore, it must be made clear
that a husband can never testify about his wife’s relatives. Taz
Choshen Mishpat 33:8 s.v. Ha'ish.]

86. According to Taz who renders them passul, the
deviating wording poses no difficulty. Rambam’s writing
rishon brishon can be explained as follows: Since a man’s wife
and her father/son/daughter are rishon brishon to her, they
are also rishon brishon with him-because baul K’ishto. [See
Rosh Yosef ois 44 and Meiri to Sanhedrin 27b s.v. V'nimtzah.]

87. Shaulos U’teshuvos Chavos Ya'ir siman 17. [A
difficulty with this answer may be that Rambam never
mentions anything about a generation gap.]

88. Taz on Tur Choshen Mishpat 33:23. Taz explains:
Although all opinions agree that a person may not testify
about their spouse's grandparents because they are rishon
bsheini and baal K’ishto; they would agree that a person
may testify about their wife’s grandchildren, and there is no
relation between them.

Sources & Notes

The reason: A grandfather feels close to his grandchildren
(“grandchildren are like children”) and this closeness spreads
to a granddaughter's husband. However, a grandchild does
not feel that closeness for a grandparent. [Shaalos Uteshuvos
Avodas Hagershuni siman 92.]

Alternatively, a husband feels close to his wife’s
grandparents because she was born from them. However,
he does not feel close to the grandchildren of his wife who
were born through a different husband. [ Taz on Tur Choshen
Mishpat 33:23.]

89. Smeh [Choshen Mishpat 33:16-17] maintains that the
machlokes regarding shlishi brishon applies both regarding a
wife’s grandparents and grandchildren.

90. Choshen Mishpat 33:5 (regarding the opinion of Rif.
See also Shaulos U’teshuvos Avodas Hagershuni siman 92
who applies this to the opinion of Rambam). Although the
Mishnah in Sanhedrin 28b teaches that a person is passul to
“chorgo I'vado,” (his step-son alone) that is to the exclusion
of the step-son’s son-in-law and not the step-son's son.
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Choshen Mishpat  seif9 Siman 33
(1) Shidduchin: The man and woman speak to each other and agree to become engaged. This is
commonly celebrated with a “Lchaim” or “Vort” At this stage, they have no halachic relationship

at all.

(2) Eirusin or Kiddushin: The man acquires the woman as his wife through one of the following
three ways”'—kesef (giving her a prutah®* worth of money), shtar (giving her a document which
states that he is acquiring her as his wife), or i/ (marital relations). The Chachamim later forbade
eirusin through bi'ah,*® and the common custom is to make the acquisition through kesef (by the
man giving the woman a ring.) The primary accomplishment of eirusin is that the woman is now
considered a married woman, and is forbidden to marry anyone else. However, she is still forbidden
to be alone with her husband, and they may not live together as husband and wife.

(3) Nissu'in: They become fully married as husband and wife. This stage is accomplished through
chuppah®® and reciting the sheva brachos® in the presence of a minyan.

In the times of the Mishnah, there was generally a large span of time between eirusin and nissu’in
(usually about a year). After the eirusin, the woman would remain in her home until nissuin. Later,

the custom became to do eirusin and nissu'in together, as we do nowadays.*®

An arus as an eid for his arusah: The Gemara writes: An arus may not testify about his arusah; for
although they are not fully husband and wife, they are nevertheless considered krovim regarding
eidus. The reason why the 7orab disqualifies £rovim is not because of the actual familial connection,
but because of the affection and closeness between them. Therefore, an arus is passul to his arusah,
for they surely feel a closeness and affection toward each other.””

Where the eid may benefit from testifying: Any witness who may benefit from testifying is
passul; regardless if he is related to the litigant or not. The reason is that we are concerned that his
bias will cause him to testify falsely. Judges must be vigilant to investigate if an eid has any, even

far-fetched, benefit from testifying; and disqualify him if he does.”®

Therefore, the Hagahos Ashri®® writes that although during the shidduchin stage, a man may testify
about his bride-to-be, we need to ensure that he does not benefit from his testimony; for then he
is disqualified. Therefore, he may only testify if doing so causes her to lose money.

Sources & Notes

91.
92.

96. See Even Haezer 55:1.
97. Sanhedrin 28b.

Mishnah, Kiddushin 2a.
Ancient coin. Equivalent, according to many

contemporary poskim, to approx. 8 cents, USD.

93. Kiddushin 12b.

94. There are different opinions regarding the definition
of chuppah: 1) The husband and wife being in seclusion (the
“yichud room”). 2) A canopy over the heads of the groom
and bride (what is commonly referred to as “the chuppah”).
3) Covering the bride’s face with a veil.

Our custom is to endeavor to fulfill all of the above in
order to fulfil the chuppah requirement in accordance with
all the opinions. [See Even Haezer 55:1.]

95. Beginning of Maseches Kallah.

Minchas Chinuch [Mitzvah 589 s€’if aleph] asks: In the
following se’if, Mechaber writes that the reason why krovim
are passul is not because of their affection, but because Torah
decreed so. This seems to directly contradict this quote from
the Gemara!?

Kovetz Shiurim [Bava Basra siman 124] answers that Torah
decreed that a relative is passul. However, which person is
considered a relative is dependent on the level of closeness
and affection.

98. Choshen Mishpat 37:21.

99. Sanhedrin perek gimmel siman 20.
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219 Choshen Mishpat

Mechaber rules that a bride and groom, even if
not fully married yet halachically are considered
relatives to a degree.

D1NT - An arus, INDIW? TYI? D09 - is
digualified from testifying about his bride. '7;:5
-However, 131972 7°Y1ON-ifhe testified about
herrelatives, NTYANIN 1"?!;‘!9 7N - we would not
disqualify the testimony.

Rama adds that if they have just had shidduchim, they
arenot considered relatives and he may testify about her.

Se'if 9

Siman 33

Nevertheless, we must take care that he will not benefit
from testifying.

919X RP17Y - This law apples specifically to a
Ry PITIY P2
2°%09D 13°X - does
not disqualify the groom from testifying about his bride.
3721 - Nonetheless, 79n32 I21AW Ta? 789 ox - if
he wants to testify about a matter that will cause her
to profit financially, 95X - it is possible, Y17
9272 - that he may be biased.

man testifying about his arusah.

- However, engagement alone,

Discussions and Explanations

Relatives of the arusah
Mechaber rules that if the arus testified about
the relatives of his arusah, we do not disqualify his
testimony. However, this implies that Ichatchilah,
he should not do so.!®

The source of this ruling is a machlokes
Rishonim:'** (1) Rosh:'®2 The arus has no
connection to the relatives of the arusah, and he
may testify about them even Ichatchilah. (2) Rif*®
and Rambam:'** Lchatchilah, he should not testify
about her relatives. Bdieved, we do not disqualify
his eidus. Mechaber’s source appears to be in
accordance with Rif and Rambam.

100. Smeh Choshen Mishpat 33:17.

101. There is a third opinion (mentioned by Mordechai
[Sanhedrin remez 698] in the name of “there are those
that explain”) who maintains that the arus is passul to her
relatives even bdieved.

102. Sanhedrin 3:20.

103. Teshuvos HaRif siman 29.

104. Hilchos Eidus 13:14

105. Pischei Teshuvah [Choshen Mishpat 37:1] quotes
Poskim who debate whether a m’shareis is disqualified from
serving as an eid for his master:

Radbaz holds that he is passul because he will benefit
from his master becoming wealthier, and lose from his
master losing money. Radbaz gives an example: Shimon
became engaged to Rachel, Reuven’s daughter. Reuven is a

Sources & Notes

Ensuring that the eidim do not
gain from their eidus
Rama warns that care must be taken to ensure
that the chosson will not benefit from his eidus
during the shidduchin period.

Here are several other practical examples of
a person who may benefit from testifying and is
thus disqualified:

(1) A mshareis (Jewish housekeeper), who
works in the house of the groom or bride should
not be an eid at the wedding, because he has an
interest in his master’s benefit.!%> (2) A shadchan

wealthy man. Shimon’s m'sharsim are passul to be eidim for
the kiddushin because they will benefit from this marriage.

The K’neses Hagdolah and the Tumim hold that a man
in that position is definitely kosher. If a close friend may
testify (see se’if aleph), then certainly a m'shareis, who has
less affection for his master, is kosher.

The Pischei Teshuvah concludes that he does not
understand the dispute. Mechaber clearly writes [Choshen
Mishpat 37:21] that in every case the judges must discern if
the eidim have any benefit from giving testimony. If they do,
they are passul. If not, they are kosher.

See Nisu’in K’hilchosom [8:51] who rules that a m'shareis
should not serve as an eid. See also Ohr Hachaim Bamidbar
14:10.
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217 Choshen Mishpat
(matchmaker) who has not yet received payment
for making the match may not be an eid by the
wedding, because he has a personal interest in the

effectuation of the marriage.'*

Se'if 10

Siman 33

There is discussion about whether the Rav who
is overseeing the wedding may be an eid, because
the Rav is usually compensated for his services.'"”

YYD

The source for p'ssulei kurvah: The Gemara'®® discusses a case where Reuven knew testimony

about Shimon, and before he could testify, Reuven became Shimon’s son-in-law, thereby rendering

him halachically passul. (The Gemara asks:) “Why do we not believe Reuven?” (The Gemara quotes

Rav Nachman:) “The reason why relatives cannot serve as eidim is not because we do not believe

them, nor that they may lie. Rather, it is a decree of Torah. Moshe and Aharon could not serve as

witnesses regarding their fathers-in-law. Do you think this is because we do not believe them?!

Rather, it is 7orahs decree. So too, in our case, Reuven cannot serve as a witness for his-father-in-

law, not because we do not believe him, but because 7072/ decreed as such.”

Mechaber explains why relatives cannot testify
about each other.

D219 M7V M9IR NP9 MY - Torah disqualifies
arelative’s testimony, D°2INDRII2DTWIEN Nb
1NN AT -not because we assume that these people
love each other, and thus will testify dishonestly

for the benefit of their loved one. 1’511:@ N

NI 12 i711? 12 5% Yn? - This cannot be true
for they are disqualified from testifying whether
to incriminate or acquit, D3N TIIN] WM 19081
;‘l}_‘? m 'l’:?ﬂ? E’j!;?.‘;) - and even Moshe and Aharon
are disqualified from testifying about each other,
and they surely would not lie. NI 27027 D713 N9N
- Rather, it is simply a Torah decree.

Discussions and Explanations

Why Close Friends are Passul
Tur concludes this halachah: “Based on this
fact that relatives are invalidated due to a gzeiras
hakasuv, we can now understand the first halachah
in this siman-that a close friend or enemy are
kosher eidim”

Smeh' explains: The law that a close friend can

106. See Nisu’in K hilchosom 8:50.
107. See Nisu’in K’hilchosom 8:49. Most Poskim rule that
he is kosher as an eid kiddushin.

Sources & Notes

serve as an eid, clearly indicates that we are not
concerned that the eid will testify falsely due to
his love. This shows that Torah disqualifies krovim,
not because we suspect them of lying, but because
Hashem so decreed. If the p’ssul of krovim was due
to their love, then a close friend would be passul,
too.

108. Bava Basra 159a.
109. Chohen Mishpat 33:18.
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Introduction:

Non-Jewish brothers who converted to Judaism: The Gemara'® debates if brothers who

converted may testify together: “Rav Nachman says... Maternal brothers should not testify together

Uchatchilah. Bidi'eved, their eidus is acceptable. Paternal brothers may even testify [charchilah."!

Ameimar says, even maternal brothers may testify together /chatchilah... A convert who converts

is like a child just born.”''?

The halachah tollows Ameimar.

Mechaber teaches that converts do not retain
their relationships.

£°937 - Converts,
halachic relationships.

29 Etl'? 7N - have no
DURIND DN ’;t;i %558:

19%N3Y - Even two twin brothers who converted
toJudaism, 17 715°7°YR - may testify about each
other. *1277213W 0P 73N 737 - For a non-Jew
who converts to Judaism is like a new-born child.

Discussions and Explanations

Twins who were conceived as non-
Jews, and born as Jews
Mechaber writes that a non-Jew who converts
is like a new-born child. Therefore, two brothers
who converted may testify about each other.

The Beis Yosef'’ discusses twins who were
conceived as non-Jews, but were born as Jews
because their mother converted while pregnant.
On the one hand, the words, “a convert who
converted is like a new-born child,” imply only
if that person converted. In this case, where the

110. Yevamos 22a.

111. All opinions agree that paternal brothers are not
related at all because they have no halachic relation to their
father [see Yevamos 98a]. Regarding maternal brothers,
Rav Nachman agrees that in essence they have no relation,
because they are as newborn children when they convert.
Therefore, their eidus is acceptable bdieved. However, Rav
Nachman holds that mid’rabbanan they are related. We see
this from the law that if a non-Jewish man and woman who
are born from the same mother convert, they may not marry
each other. Therefore, in regards to eidus, maternal brothers
should not testify together Ithatchilah.

112. Ameimar explains that we do not infer the

Sources & Notes

mother converts, the twins would be considered
brothers. On the other hand, perhaps their mother’s
conversion is considered as their own conversion,
and therefore, they would not be related. The Beis
Yosef leaves this question unanswered.

The Darchei Moshe''* writes: Rashi'> clearly
indicates that only someone born non-Jewish and
who underwent conversion himself is considered
a new-born.

Smeh¢ rules like the Darchei Moshe, and adds

laws of eidus from the law that a brother and sister who
converted may not marry each other. The reason for that
decree is because people do not necessarily go to beis din
to marry. Consequently, other people see the brother and
sister marrying, they may not know that converts are not
halachically related and conclude that it is actually permitted
for a Jewish brother and sister to marry each other. However,
eidus is always given in beis din, and their joint testimony
will not be misinterpreted.

113. Choshen Mishpat 33:11.

114. Choshen Mishpat 33:8.

115. Mishnayos, Shvi’is 10:9 s.v. Hamachazir.

116. Choshen Mishpat 33:19.
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21®  Choshen Mishpat
that the same would apply in a case where one
brother was born non-Jewish, and the other was
conceived non-Jewish but born Jewish. The first
brother is like a new-born, and has no relation
to the other, regardless of whether the second is
considered “new-born” or not.

Shach"” dismisses Beis Yosef s question entirely.
Obviously, only if the non-Jew himself converted

Se'if 12

Siman 33

is he considered a new-born. The proof is from
the fact that the Gemara'*® itself says that if a non-
Jewish mother became pregnant with twins, and
converted before they were born, the twins are
Jewish and related as brothers. Therefore, if one
married, and the other had relations with the wife,
he is liable for having relations with his brother’s
wife. All Poskim agree with this law,'*® and the
same applies to the laws of eidus.

27 YD

Mechaber rules that a relative through marriage
only remains a relative if the marriage is intact.

"»92-Anyperson, 177NN TR - that you
may not testify about, TN21p PYINIY *397% - for
he is the husband of your relative; mw’s ial=R=h
-ifhis wife, i.e., your blood relative, dies, 2° "9 '7:_7 aN

117. Choshen Mishpat 33:7.
118. Yevamos 97b.
119. See Yoreh Deiuh 269:4.

Sources & Notes

oo i FMYINY - even if she left him children, 77
2190371 - this person becomes “distanced” from
you, i.e., halachically no longer considered your
relative, W3- and you are qualified to testify

about him.

120. Or if he divorced his wife. [Shach Choshen Mishpat
33:8.]
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220 Choshen Mishpat

Rama adds that the litigant may not appeal to the court,
to revisit the case after the verdict has been delivered,
even if he now wants to use the testimony of the person
who is no longer his relative and is now a kosher witness.
247p MW 1770 oD oK - if a
verdict was delivered to his loss while he was still

7% - However,

Se'if 13

Siman 33

PIANIY 717 N7V 73 IO Svany T Hav kD -
he cannot come back and reclaim from the othe party

related,

byusing the testimony of the person who became
distanced, i.e.,nolongerhisrelative, 177 o1 2°Xi77
001 - for once the verdict hasbeen given, it has been

given and cannot be revoked.

Discussions and Explanations

Once the ruling was given

121 who writes:

Rama’s source is the Baal Ha'itur,
“Two men came to beis din. A witness entered
to testify, but was found to be a relative and
thereby passul. The beis din then passed a ruling
for the case. Several days later, the once-relative
became unrelated, and if he were to testify now,
his testimony would be acceptable and the ruling
could be changed. It is logical that since the ruling
has already passed, this case is over and we cannot
retract the ruling”

The Poskim debate Baul Ha'itur’s intention: (1)
Rama:"** The story was that the eid witnessed the
matter at hand before he was related. At the time
of the court case, he was related, and unable to

testify. After the ruling was passed, he became
unrelated again. The halachah is that it is too late,
and he may not now testify as a kosher eid. (2)
Shach'® argues that in such a scenario, he may
testify. Baal Ha'itur referred to a case where,
after witnessing the matter as a non-relative, he
actually delivered his testimony in court, but
was discovered to be passul. In this case, after
becoming unrelated again, he may not go back
to testify. The reason has nothing to do with the
ruling being passed or not. Rather the reason is
as follows: We assume that his first testimony was
untruthful (since he lied to protect his relative).
And now we are concerned that he will not retract
and testify truthfully, since if he were to change his
testimony, he would be perceived as a liar.'**

3 YD

PR (R) X7 070 72 [ D N Y | RN /A P mmipn

Introduction:

Kashrus of the eid while witnessing and testifying: The 7orah says: An eyewitness to something

may not deny that he saw and knows what happened. If, in addition to denying, he also swears

falsely that he does not know, he must bring a karban. The passuk which teaches us this halachah

says:'» ¢

If he is bound by an oath to give evidence in court, where he was a witness who saw or

knew something, and he does not testify, he must bear his guilt”

From the fact that the words “he saw” and “he does not testify” follow the words “he is a witness,”

121. Ois Kuf, Kabolas Eidus 59d.

122. As explained by Smeh [Choshen Mishpat 33:20].
123. Choshen Mishpat 33:9.

124. Noda B’yehudah [Shaualos U’Teshuvos Noda

Sources & Notes

B’yehudah Even Haezer siman 27] writes: Shach would agree

that if a ruling was not yet given, we are not worried that he
would lie to uphold his previous eidus.

125. Vayikra 5:1.



D% DTND

QTIPH NIV ORI KR 7D L299p hws n poss (2) A1
13 IN¥*an Py 1% 1poD 1P AWYIW InYY pIn PIwS
R AR PRINIW AR WINPT MY YO ’Y 071V 1Y PRY
71 OXR 23R ]°77 PODI 72DW 2°XIT NTIWD 1DI0T 7NN

N7y Msbn a5 vown Jwn

22

PR PaR M0y Yya owa 737 575 .M poes oN (B
ML Y Pva N 23R XY IR IR PO 1A PYnY ovv
W KDY 2P AWD 1722 APnnn TV TYnw b
957 XY 1°777 3001 YODII INITIPR YT O7AKRI INIIPH

115 "new

77KX232 NTYR ARIWD 2P
XKW 7°yoa wrnd 7108
Stop unn ey (ND) o
7Y XITI N7 7Y 110DYY 12
737 XY @R 719 ¥ IR 7RI IR
PYAY NIRRTV ]PY2T W
777 NYW1A 17 PRI NYYA I
1v8m XY 0on1a Hooix Hax
B M (22)T xap TDPY
1 XD R1I2T DRI S
o1 1732% X725 075wy nHyIn
0PIV AYWA X 1Y DRI
S10%02 (32)10 :wvR
RP17T QYL S5 3TN Pk
PAINIT AXT 727p 21093
RI7 12 YW T 970 1300
WK1 12 YR Yoo1w 7
o7Rwn 910002 W1 177n
7In Ny vnn Y083
'RITINIRD PYNOIW 717
FIXIT INIRY 1POAN IR DION
7RI 1Y 211 XD 99RO X7 90
711 21002 031 0IYN 1IN

57 X% a1p aws 17 pooi® ox® ymn man
DIRITT PAINIW 7T NIV 0 IR WIINT 1IN
:073) poD3 77 poo1 !

WY XSW Y N1Tva 0 v nee
Y7 ax 19112 910D 1unn wyn® unn
ax %ax 9105 102 7MY uNR WS NIV
WY uNR N XYW Aywa nmvn v
1DI0Y INOANW IMNM N2 ANPY NNn

: WS 27n1a o8I 57 YR NWS3
Y2 ©°279p7 BTV Y152 MINW YA 29w T
1990 @195 FIRET PR P12 2PN
nTYR an 9omIw RYwa 9v%a1Ip PR

1 PWIRW 9 W
NN 13wa X9 7mn Y192 ed
NYW2 9272 YA 77 ORW “1W52 19707
995° 9272 1IRAT 1% MW 2301 NITYR YR
9272 ORI Y 0 X9W Pava ponon®
S el

IR 737 IV TIW IWANY 571K
1979275 KR PRTIAW PN
TIPWS R XYW DWRIN
NIR MY H¥32 yPwn 19
R¥I2 R7Y 70 075 57 571
R1T2 0 72 1NRT XM 771
277P7 MONWORY PTI0 PNKI
M3 N1 10D YODRY KIN
RN 37 KT PN N
92n0» M W3 ROYW X710
PODYXR K17 K17 PODORT 117D
WPR T°2YT KIT IND KDY
27971 973Y 771277 PPInRY
M AT IR RY DOINRT
By (A 9xab ond
DR WA M7 ORI LTS
P71 Y% WS IR MWK
NRWIW 0P 17 IRIW NIV
MR A% R NIva YaR
INYAN 2Y37 0IWH X2 NRWIW
772K77% 7DRI NIWD 19107
1750 7% 1190 1P Y10
1723779 119°0 1p% W ny

nnnn 200 ow 1Y Y RY
9157 1w 113 RIPIYH YR
91052 3”7RWN T°1 WD P70Y
25 (73)TY  :97Ewy Amp
~p 1o mweb N3 mbT N
71°3 MY PI0DT RLWD *NM1YW 077 (YW MY aR »7Y
WTT DWN 9777 aN1TYa 29YY ORI WA WY AR 1T
oY WYY 9373 71937 XDI 20 WOR RIT WAV 0IV0
7197 207 XYY W1 2P0 INRTIA 7T ML T 2y
M%7 17 PPo2Iom MPW PTYNY 1NITYAT TYAY IR 770
1YV DR RYX MY 797N ¥IDNAY TIRW 2797 DIpn2

MY @v900 29y% @vatpn oM
qwpY X2 MbR AR XWw RHIE

w72 nawn by onawnw
PR (NTY cu7hw D
nawna Uy 055 nANEn
85 (3M10 :n7p o vIN
LIS 198 Monn vy
NYI27 92MHT NYIAY V75 070 DN /T X771 NAWN2 D7
W71 71777 KPP0 17T 2N XPX 19 203 XY 37p 70 120N
D V77N NATWNI POV V7 PYO 75 H0 PRD WY
7oy A ap b xs mbn an ws (M TY nvp o1
11722 1°¥1 717 MK 77D TV *N2AND QW 1w 1OV Y Y70
:0°1391 OMIMX 7D

mo%3m NS
97152 0”72aMIT 2”701 QW :'7 :TWNJ Qw2 aw N‘? $PWINW TWNJTI ki iie] N'7W1 ow ’7I02 W”RI7T 2701 MV 5 sR7Y H”DP ’T{ 272 ’N"N2n QW V2 :|7"n:n 2"y 1733
‘T 5T D127 71271 R2IYT 2°217p 22107 /YHIRT DTN Y 1'7 :0°P0ID IRWI W”RAT 3721 QW 'OINT WNII RYY 371 ’['I 273 9399 1) 0 A 1|750"71 T°IDT RN
:QW YW1 °Hd '7'7 IRy

jullalin Bl !

SsE M]T cwrY 113 RUTAY MLYAR YRw 197 JIpWD KT

MY PRI oM 11a% R73 B7OW? NPYIN R X2 ARMINAT PRI

~D UM NAIWNA POYI YN0 37D NITYR OMIW AYWA AR

5 X2 7n 210937 QYOI Y7MOT aND LT[N] ap

1 WD PLOY 137 AW 1175 RIAPYA VO3 Npnn Y100 aw 1Yy

M 701 0”3 070 ON 7 X771 N2WNI ‘Y1 7377p 21093 O7RWN
71721973 770 L7 NAWNII

0BT 2P WY1 DAY PN AW NIV RIW WD POE (2]
TV AT PRINIY AR WINPT 1Y 931 XY 0219 17 PRW 01D I8
Y7107 275¥ 1777 pODI 1227 22X W2 IDI0T INZAN AW AR
H¥a NIM5T XYX XD X I pODI 12 PYNAY QYL PRI 20D TTWM
NP AW 7722 790NN TYR TYAWS 1Y XPTT RID MW
7Y 957 X2 PI7 PODY YD YT O7ARI MNIAMPH WP KD
XOW DIIWRIT 19127 WK ORTIAW PRINIY IR 737 IV WM



220 Choshen Mishpat

Se'if 14

Siman 33

the Gemara'®® learns that a witness must be kosher both at the time the event occurred, and at the

time that he testifies.

Mechaber rules in a scenario where a person
witnessed an event occur to a person who then
became his relative. Can the now-relative testify?

1NN MY NS TY N2 9 ¥ 90 - Ifa man was
aware of a matter that he could testify about for
someone else before he became that man’s son-
3nn MYl - and then he became his
i 910D - he is disqualified from
testifying for his father-in-law. 727 - Similarly,
130N MNWa MTER YT ON - If he was aware of a
matter that he could testify about while he was
M3 ANRY - and then his
father-in-law’s daughter, i.e. his wife, died, '71!:;)

in-law,
son-in-law;

someone’s son-in-law,

- he is disqualified.

Mechaber teaches a scenario where the son-in-
law may testify.

938 -But, 007N NS NI NN YT ON - if
he was aware of a matter that he could testify
about before he became someone’s son-in-law,
307 WYl - and then he became that man’s son-
in-law, 3P2 7017 - and then his father-in-law’s
daughter, i.e., his wife, died; 19101 mbnmzr hlahye)
DNIMWI2 - since at the beginning and end of this
episode, the son in-law was a valid witness. ‘75_7 a8
on3 '7!_:5;{2]' "9 - Even though he was disqualified

in the middle, 92 -heis avalid witness.

Discussions and Explanations

Other examples of this halachah
Shach' writes that the same applies to a man
who divorced his wife: If he wants to testify about
her after the divorce, he can only do so if he
witnessed “the scene” either before they married
or after they divorced.'?®

The Beis Yosef'*® brings another example for

this halachah from Hagahos Ashri.'* Two men
were married to two sisters. They both witnessed
an event while their wives were alive, and soon
after, their wives passed away. Now, they are
completely unrelated. Nevertheless, they may not
testify together.

T YD
"IN 10 [ 272:3"9 N"IN V"R | 2,% PITNID 777 | 72 7D INTR DR MWD | N ’D Mnm 3% 70 07an mpn
2279 RN IRINN MY | 797

Introduction:

Sh’chiv M’ra: “Sh'chiv mra,” lit. “lying sick,” refers to a person who is bedridden due to illness and

has a high chance of dying soon. Generally, a person in this situation will divide and give away

his property in a last will and testament.

In this scenario, there is a unique set of laws regarding gifts.

Generally, in order for a person to transfer ownership of a belonging to someone else, a kinyan (act

of acquisition) is necessary. However, the Chachamim were concerned that if we require kinyanim

126. Arachin 17b-18a.

127. Choshen Mishpat 33:10.

128. Chochmas Shlomo [Choshen Mishpat 33:13] asks:
Shach seems to be stating the obvious. This is exactly

Sources & Notes

Mechaber’s teaching in the halachah? See there.
129. Choshen Mishpat 33:13(a) s.v. Haya.
130. Shavuos chapter 4 siman 15.
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Choshen Mishpat  seif14 Siman 33

in the case of a shchiv mra, it may be detrimental to his health. In his state, he feels an urgency for
his desires to be carried out; and the need for kinyanim can cause him to lose his mind. Therefore,
halachically, it is enough for him to just state his desires, i.e., who should take ownership of which

of his belongings. With these words alone, the belongings transfer ownership as soon as he dies.

If he does not die, and recovers from the sickness, all of these verbal agreements become worthless.
He only gave away his property under the assumption that he would die. Since he did not,
everything is reversed.

However, if a shthiv mra gives away only a portion of his property,'®' keeping some for himself,
obviously, he does not believe he is dying. If that were the case, he would have given everything
away. The fact that he only gave part of his belongings proves that he gave this gift regardless of

whether he dies or not.!3?

Relatives to the sh’chiv m’ra, but not to his children: There was a story where a shchiv mra
divided his estate amongst his children in front of eidim. These eidim were krovim to the shchiv
m’ra but not to his children. Whether these were good eidim or not was a machlokes: (1) Ga'on:'*
These eidim may testify for the children, because they are not related to them. (2) Rif*** and Rosh:'*°
These eidim are passul. Although now (when when they give testimony) they are unrelated to the

litigants, nevertheless, when they witnessed the testimony, they were passul.

Mechaber rules like Rif and Rosh, but brings the opinion of the Gaon.

Mechaber rules like Rif and Rosh in the case of a
sh’chiv m’ra.

VIR 20 - A dangerously ill person MI¥W -
who gave instructions regarding the distribution
PI21 DRI 5 D°2ipn oY vIDs -
in the presence of witnesses who were related
TNIST PN

of his estate

to him but not related to his sons;

2192 - this last will is ineffective, T'21p 1YW 12
bakivyl :ltl'? NDMIY NYW2 - since the witnesses were
his relatives when he conveyed the testimony to
them.

Mechaber mentions the Ga’on’s opinion.

WINY 1 W - There is an authority who
permits these witnesses.

Discussions and Explanations

The Gaon’s logic
Se’if yud gimmel taught that the eidim must
be kosher both at the time of witnessing and
testifying. If so, how could the Gaon authorize
the relatives of the shchiv m’ra to give testimony?

Smeh!®*¢ answers: The shchiv m’ra has no

131. Without explicitly stating that he is giving the gift
as one from a shtchiv m’ra.

132. See Rambam Hilchos Z'chiyah U’Matanah
8:2,8,14,15,16,17.

133. Teshuvos Geonim Kadmonim Siman 20. Quoted by

Sources & Notes

personal gain from this eidus, because he is about
to die. In other words, the eidus is not about
him, but about his children. Therefore, it makes
no difference that the eidim were related to him.
Since they were not related to the children at any
point, they are kosher. In the words of Taz:'*’ Since
the shchiv m’ra only spoke about what should be

Rif Sanhedrin 7b.
134. Sanhedrin 7b.
135. Sanhedrin chapter 3 Siman 21.
136. Choshen Mishpat 33:22.
137. Choshen Mishpat 33:14. Taz is not arguing or



D% DTND

QTIPH NIV ORI KR 7D L299p hws n poss (2) A1
13 IN¥*an Py 1% 1poD 1P AWYIW InYY pIn PIwS
R AR PRINIW AR WINPT MY YO ’Y 071V 1Y PRY
71 OXR 23R ]°77 PODI 72DW 2°XIT NTIWD 1DI0T 7NN

N7y Msbn a5 vown Jwn

22

PR PaR M0y Yya owa 737 575 .M poes oN (B
ML Y Pva N 23R XY IR IR PO 1A PYnY ovv
W KDY 2P AWD 1722 APnnn TV TYnw b
957 XY 1°777 3001 YODII INITIPR YT O7AKRI INIIPH

115 "new

77KX232 NTYR ARIWD 2P
XKW 7°yoa wrnd 7108
Stop unn ey (ND) o
7Y XITI N7 7Y 110DYY 12
737 XY @R 719 ¥ IR 7RI IR
PYAY NIRRTV ]PY2T W
777 NYW1A 17 PRI NYYA I
1v8m XY 0on1a Hooix Hax
B M (22)T xap TDPY
1 XD R1I2T DRI S
o1 1732% X725 075wy nHyIn
0PIV AYWA X 1Y DRI
S10%02 (32)10 :wvR
RP17T QYL S5 3TN Pk
PAINIT AXT 727p 21093
RI7 12 YW T 970 1300
WK1 12 YR Yoo1w 7
o7Rwn 910002 W1 177n
7In Ny vnn Y083
'RITINIRD PYNOIW 717
FIXIT INIRY 1POAN IR DION
7RI 1Y 211 XD 99RO X7 90
711 21002 031 0IYN 1IN

57 X% a1p aws 17 pooi® ox® ymn man
DIRITT PAINIW 7T NIV 0 IR WIINT 1IN
:073) poD3 77 poo1 !

WY XSW Y N1Tva 0 v nee
Y7 ax 19112 910D 1unn wyn® unn
ax %ax 9105 102 7MY uNR WS NIV
WY uNR N XYW Aywa nmvn v
1DI0Y INOANW IMNM N2 ANPY NNn

: WS 27n1a o8I 57 YR NWS3
Y2 ©°279p7 BTV Y152 MINW YA 29w T
1990 @195 FIRET PR P12 2PN
nTYR an 9omIw RYwa 9v%a1Ip PR

1 PWIRW 9 W
NN 13wa X9 7mn Y192 ed
NYW2 9272 YA 77 ORW “1W52 19707
995° 9272 1IRAT 1% MW 2301 NITYR YR
9272 ORI Y 0 X9W Pava ponon®
S el

IR 737 IV TIW IWANY 571K
1979275 KR PRTIAW PN
TIPWS R XYW DWRIN
NIR MY H¥32 yPwn 19
R¥I2 R7Y 70 075 57 571
R1T2 0 72 1NRT XM 771
277P7 MONWORY PTI0 PNKI
M3 N1 10D YODRY KIN
RN 37 KT PN N
92n0» M W3 ROYW X710
PODYXR K17 K17 PODORT 117D
WPR T°2YT KIT IND KDY
27971 973Y 771277 PPInRY
M AT IR RY DOINRT
By (A 9xab ond
DR WA M7 ORI LTS
P71 Y% WS IR MWK
NRWIW 0P 17 IRIW NIV
MR A% R NIva YaR
INYAN 2Y37 0IWH X2 NRWIW
772K77% 7DRI NIWD 19107
1750 7% 1190 1P Y10
1723779 119°0 1p% W ny

nnnn 200 ow 1Y Y RY
9157 1w 113 RIPIYH YR
91052 3”7RWN T°1 WD P70Y
25 (73)TY  :97Ewy Amp
~p 1o mweb N3 mbT N
71°3 MY PI0DT RLWD *NM1YW 077 (YW MY aR »7Y
WTT DWN 9777 aN1TYa 29YY ORI WA WY AR 1T
oY WYY 9373 71937 XDI 20 WOR RIT WAV 0IV0
7197 207 XYY W1 2P0 INRTIA 7T ML T 2y
M%7 17 PPo2Iom MPW PTYNY 1NITYAT TYAY IR 770
1YV DR RYX MY 797N ¥IDNAY TIRW 2797 DIpn2

MY @v900 29y% @vatpn oM
qwpY X2 MbR AR XWw RHIE

w72 nawn by onawnw
PR (NTY cu7hw D
nawna Uy 055 nANEn
85 (3M10 :n7p o vIN
LIS 198 Monn vy
NYI27 92MHT NYIAY V75 070 DN /T X771 NAWN2 D7
W71 71777 KPP0 17T 2N XPX 19 203 XY 37p 70 120N
D V77N NATWNI POV V7 PYO 75 H0 PRD WY
7oy A ap b xs mbn an ws (M TY nvp o1
11722 1°¥1 717 MK 77D TV *N2AND QW 1w 1OV Y Y70
:0°1391 OMIMX 7D

mo%3m NS
97152 0”72aMIT 2”701 QW :'7 :TWNJ Qw2 aw N‘? $PWINW TWNJTI ki iie] N'7W1 ow ’7I02 W”RI7T 2701 MV 5 sR7Y H”DP ’T{ 272 ’N"N2n QW V2 :|7"n:n 2"y 1733
‘T 5T D127 71271 R2IYT 2°217p 22107 /YHIRT DTN Y 1'7 :0°P0ID IRWI W”RAT 3721 QW 'OINT WNII RYY 371 ’['I 273 9399 1) 0 A 1|750"71 T°IDT RN
:QW YW1 °Hd '7'7 IRy

jullalin Bl !

SsE M]T cwrY 113 RUTAY MLYAR YRw 197 JIpWD KT

MY PRI oM 11a% R73 B7OW? NPYIN R X2 ARMINAT PRI

~D UM NAIWNA POYI YN0 37D NITYR OMIW AYWA AR

5 X2 7n 210937 QYOI Y7MOT aND LT[N] ap

1 WD PLOY 137 AW 1175 RIAPYA VO3 Npnn Y100 aw 1Yy

M 701 0”3 070 ON 7 X771 N2WNI ‘Y1 7377p 21093 O7RWN
71721973 770 L7 NAWNII

0BT 2P WY1 DAY PN AW NIV RIW WD POE (2]
TV AT PRINIY AR WINPT 1Y 931 XY 0219 17 PRW 01D I8
Y7107 275¥ 1777 pODI 1227 22X W2 IDI0T INZAN AW AR
H¥a NIM5T XYX XD X I pODI 12 PYNAY QYL PRI 20D TTWM
NP AW 7722 790NN TYR TYAWS 1Y XPTT RID MW
7Y 957 X2 PI7 PODY YD YT O7ARI MNIAMPH WP KD
XOW DIIWRIT 19127 WK ORTIAW PRINIY IR 737 IV WM



22¥  Choshen Mishpat
done with his estate in front of eidim, but did not
make any kinyan, he can always retract what he
said. The eidim’s testimony has no bearing on
his possessions, but only what will belong to the

children.!38

Rif and Rosh, on the other hand, maintain

Se'if 15

Siman 33

that the eidus does concern the shtchiv m’ra. This
is because: (1) They are testifying to uphold his
desires."® (2) The rationale for why the shchiv mra
does not need to make a kinyan, and eidim alone
suffice, is because we want to prevent the shchiv
mra from losing his mind and health. Thus, the

eidus directly benefits him.'*

0 TPYD
27939 N "W [ 17027 NN " | 'R YD N7 53 RIRIN DMWY [IPYD9 17T DI Y 'R,A710-"2,770 RIN2 823 :MMpn
N5 MN NN NND |

Introduction:

Does a witness on a monetary case also need to be kosher both at the time of seeing the event
and at the time of delivering testimony about it? The Gemara'' discusses the laws of partners
and writes that Shmuel maintains that partners may testify about each other. The Gemara asks:
Seemingly, the partner has personal benefit from this eidus, because if, for example, someone claims
that part of a field is his, because one of the partners owes him money, the other partner may be
testifying to save himself from a loss. Since they both share the property, if part is taken away,
it affects both of them. We see that the testimony benefits the partner, why then may he testify?

‘The Gemara answers: Shmuel refers to a case where the partner completely disowned his portion
of the relevant property (and even made a kinyan to strengthen his relinquishment of it) . Since
they are no longer partners, and he has nothing to gain from testifying, he may.

Tosfos*** asks: In Bava Basra,"*® the Gemara rules that an eid must be kosher both at the beginning
(while witnessing the testimony) and the end (while delivering the testimony). Seemingly, in this
case, the partner was passul at the beginning, and only kosher at the end?

Tosfos answers: The requirement to be kosher at the beginning and end only applies where the

witness is passul because of his very being (such as a relative). However, if the p3su/ is due to

monetary bias, as soon as he no longer gains financially from testifying, he may.'4
y ger g y g Y-

Sources & Notes

giving a different reason than Smeh. He is just saying the
same answer in different words. [See beginning of K’tzos
Hachoshen Choshen Mishpat 33:3.]

138. Taz continues to say that if there was indeed a kinyan,
as in a case where the shchiv m’ra wanted to distribute only
part of his estate, he would not be able to retract. The eidus
then directly affects him, and therefore the eidim are passul.
[This can be inferred from Smeh’s wording as well, because
in this case there may be a loss to the shtchiv m’ra. The eidus
therefore does affect him.]

Others argue that even in this case the Gaon would say
the eidim are kosher. Once the shchiv m’ra dies, they are not
testifying about him or his money. Their eidus concerns

the children alone, and to them the eidim are completely
kosher from beginning to end. [See K’tzos Hachoshen Choshen
Mishpat 33:3.]

139. Shaulos U’teshuvos Mishkenos Yauakov Choshen
Mishpat siman 15.

140. Chochmas Shlomo Choshen Mishpat 33:12 (in the
name of his son Chaim Yehudah).

141. Bava Basra 42b-43a.

142. Bava Basra 43a s.v. V'lisalku.

143. 128a.

144. Nemukei Yosef [Bava Basra 23a s.v. Vamai, as
explained by K’sones Pasim brought in Yalkut Meforshim
on the Rif] explains the rationale behind this difference:
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2260 Choshen Mishpat

Se'if 15

Siman 33

Maharam disagrees. Even by eidus for monetary cases, the eidim must be kosher from beginning

to end. Removing their bias in the middle is ineffective. %

Mechaber rules how one loses his disqualified
status in monetary cases.

iR '71@5; - Regarding a disqualification
from testimony due to a monetary gain/bias, N%
nIW23 39101 ﬁn‘?ma 73°¥2 - the requirement of the
beginning and end being in a valid state does not
apply. DITURDNTNYW3 272 V33170 ONY - For if
a person was disqualified due to a monetary bias

at the time that he witnessed the event, °12R
9373 1837 19 7P - since he will benefit from this
i
P5ﬂbn‘l5 - he can remove himself from his bias,
9372 37 59 1777 NDW P3PS - in a way that he no
longer will benefit or lose from the outcome of the

matter being judged one way or the other;

case, T°Y’1-and thenhe may testify.

Discussions and Explanations

Mechaber’s ruling
Mechaber rules like Tosfos (and most Rishonim)
thatifa potential witness gets rid of his involvement
after witnessing the testimony, he may them testify

Shach ' argues that we do not completely
disregard Maharam’s opinion. Therefore, a litigant
has the right to claim in court that he holds like
Maharam; and a witness who would have been
financially impacted by the case at the time he
witnessed the event would become invalid.

Whether a person can serve as a kosher eid depends on the
people, not the objects involved in the case.

Regarding the witness who was being impacted financially
while he saw the event, we view it as if he is testifying about
himself. This is not eidus at all! A person is not considered
a passul eid for himself, but rather the concept of eidus does
not even apply. When he removes the monetary gain, he
now enters the category of an eid, and is completely kosher.

However, where the witness was related to the person he is
testifying for; he is, in fact, an eid, but a passul one. Therefore,
even after the relation dissipates, the beginning of the eidus
process was invalid, and he remains passul forever.

Smeh [Choshen Mishhpat 33:23] adds that the eid always
had the ability to remove himself from the monetary gain—
from the second he witnessed the testimony. When he
actually removes himself, we can consider as if he was always

Sources & Notes

Summary of this topic

Chasam Sofer'*® summarizes the topic of,
“we require the beginning and end of the eidus
to be b’kashrus:” (1) Regarding p’ssulei kurvah,
the beginning and end must be b’kashrus. (2)
Regarding disqualification due to monetary
bias, the Poskim argue, but most hold that only
the delivery of the the testimony must be done
bkashrus. (3) Regarding disqualification due to
a witness transgressing a sin, in most cases the

beginning does not need to be b’kashrus.'*

removed because he always had that option. Whereas by a
family connection, a person cannot just sever his relation
at any second.

145. Quoted in Beis Yosef Choshen Mishhpat 33:15.

146. Beis Yosef [Choshen Mishhpat 33:15] asks on
Maharam: The Gemara clearly states that the partener
can remove himself from having anything to do with the
property, and he is then a kosher witness?

Shach [Choshen Mishhpat 37:32] answers: The Gemara
refers to a partner who removed himself before he even
witnessed the testimony.

147. Choshen Mishpat 37:32.

148. Shailos Utshuvos Chasam Sofer Chelek Choshen
Mishpat siman 36, quoted in Pischei Teshuvah Choshen
Mishpat 33:8.

149. See Shach to Choshen Mishpat 34:33.
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Mechaberrules towhat extent the disqualification D°7Y - Witnesses, :'\SJ'? 0°21977 - who are
of relatives in a monetary lawsuit extends; and
effectively rules in accordance with both Rashi and

Choshen Mishpat  seif16 Siman 33
0 YD

/N TIN29 772NN MR A0V PN /R, MIN 777 R 17T 0R 'O, 1201 IRDY 17T 0 PN /R,T 1IN mmpn
Y039 NN VOWHN MPN |3 MR /R ”D /2D PITMD Y IWR MM | 170 70 PITIID 3TN | P20 NRYY 1T OY
X910 TN AT MW |

Introduction:

May the eidim on a loan be related to the guarantor? The Gemara'® relates: /l'ah and Tuvia
were witnesses, but were related to the guarantor. Rav Papa thought that since they were not
related to the borrower or lender, they should be kosher. Rav Huna son of Rav Yehoshua said to
Rav Papa, “If the borrower does not have the money to pay, the lender will surely go after the
guarantor?” [Meaning, since the guarantor may end up taking the place of the borrower, the eidim
are disqualified due to their relation with him.]

Tosfos™>" writes: We learn from this story that we must ensure that the witnesses are not related to

the lender, borrower, or guarantor.

What exactly was the story and what were 1/'ah and Tuvia witnesses for? (1) Rashi:*>* They were
witnesses of the loan itself. [The lender claimed his money, and the borrower and guarantor argued
that the loan never took place. The witnesses came to testify that the lender did indeed lend money
to the borrower.]'>® (2) Raavad:'>* They were witnesses that the borrower had not yet paid back the
lender. [The witnesses came to testify that on that very day the borrower admitted to the lender
in front of them that he had not yet paid.]

May relatives of one who was killed testify against the murderer? Mordechai'> rules that
relatives of a man who was murdered may testify to convict the murderer. Once their relative has
been killed, they gain nothing from the murderer’s punishment. They are therefore not biased.

Hagahos Ashri*® adds that the same applies in a case where someone was harmed. His relatives
may testify about the event in order to punish the perpetrator in a manner that does not bring
benefit to the one who was harmed, e.g., to ban him from entering shul.">

Raavad. ™8 D7 N3 NP0 ON NIW KD

relatives of the guarantor onaloan, mbb I:I’WD@ -
are disqualified from testifying for the borrower.

Sources & Notes

150.
151.
152.
153.
154.
155.
156.
157.

Makkos 7a. 158. Pilpula Charifta [ois beis to Rosh Makkos chapter 1

Ibid, s.v. Ee.

Ibid, s.v. Ilah v’ Tuvia.

Nemukei Yosef to Makkos 3a s.v. Ilah v’Tuvia.
Hasagos on the Rif to Makkos 3a.

Sanhedrin, Siman 695.

Sanhedrin chapter 3 siman 1 ois 3.

Hagahos Ashri does not say these words explicitly.

However, this is how Rama explains his words in the
halachah.

siman 13-14] writes that Rashi and Raavad are not arguing,
but only giving different interpretations of the story. His proof
is from the fact that Mechaber rules like both explanations.

However, the difficulty with his words is that Raavad
himself writes that the Gemara cannot refer to where
the borrower denied ever borrowing the money and the
guarantor denied being a guarantor, for then the eidim would
be kosher.
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23 Choshen Mishpat

19°93 NIYY3 - It does not make a difference
whether the claim they are refuting is that the
borrower wishes to absolve himself from payment
by denying the loan, MW 17V &V YR 071 - and
they are testifying that he did borrow the money;
YIS WiL ON N - or if the borrower claims he has
alreadypaid, Y72 NPWNTiNY "oV Py ETI-and
they are testifying that they heard him admit that
he had not yet paid.

Rama rules if family members of a murdered man may

Se'if 16

Siman 33

testify about the murderer.

%72 72977 - Relatives of a murder victim, 7%32?
n¥i7 9y 1Y% - may testify about the murderer. 12
- Similarly, 75173797 - the relatives of a person
whowashit, 19175y Y% 19927 - may testify about
noIzT N°31 WI3Y - to banish
1% MRYT WY XY X - or to
PRY
in17v2 M2%% NYYiIn - The reason is because the vietim
gains nothing from their testimony.

the one who hit him,
him from the synagogue,

punish him with some similar punishment.

Discussions and Explanations

Relatives of the guarantor

Smeh'explains the novelty in Mechaber’s
quoting both Rashi and Raavad: In the case where
the borrower completely denies the loan (Rashi’s
case), the witnesses actually aid the guarantor
by testifying that the loan did take place. The
reason is that they know the guarantor (their
relative) to be an honest man. He will admit to
being the guarantor, and will end up needing to
pay instead of the borrower. By them testifying
that the loan took place, the lender will go to the
borrower first to get his money back. Therefore,
the eidim are passul. Mechaber then adds that even
where the borrower claims that he paid already
(Raavad’s case,) wherein the guarantor will be
exempt as well, and the eidim are testifying that
he did not yet pay, they are still passul. Since the
lender will collect payment from the guarantor if
the borrower does not pay, they are considered to
be testifying directly against their relative. They
are therefore passul, even though the guarantor
receives no benefit from their eidus.

Shach'® adds that there is actually a third

159. Choshen Mishpat 33:24.

160. Choshen Mishpat 33:14.

161. Milchamos Hashem to Rif Makkos 3a.

162. Choshen Mishpat 33:25. From Mordechai
[Sanhedrin siman 695].

Sources & Notes

interpretation of the story in the Gemara, which
Mechaber does not bring—that of the Ramban.'*' He
maintains that the lender had a document proving
that he was owed the money. The witnesses came
to support the borrower, testifying that he already
paid. Since they are related to the guarantor, and
are indirectly benefiting him, they are passul.

Shach concludes that this explanation of the
story is correct.

Relatives of the murdered person
Rama rules that the relatives of a murder victim
may testify against the murderer in order that he
be punished. Since there is no benefit to one who
is already dead, they are kosher.

Smeh'%* adds that even the victim himself, right
before he dies, may testify to convict the murderer.
Since at the end of the day, he will receive no
compensation or gain from having the murderer
punished.'®

Nesivos Hamishpat'®* adds that even if the eidim

163. Smeh writes that Rama did not spell out these details
because the laws of murder, exile, and capital punishment are
not ruled upon nowadays.

164. Choshen Mishpat 33:15.
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24 Choshen Mishpat  seif16 Siman 33

intend to take revenge against the murderer, they
are nevertheless kosher. Since practically, they do
not benefit, they are not considered biased.

Radbaz'® argues that the relatives of the murder

165. Shaulos U'teshuvos Radbaz chelek daled siman 231.

Sources & Notes

victim, and certainly the victim himself (before
he dies) are passul. There is no question that they
would do anything in their ability to take revenge
on the murderer, and they cannot be trusted as
eidim.
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25[1]

Mechaber teaches that witnesses may not be
related to each other, or to the judges.

Choshen Mishpat  seif17 Siman 33
™ 9IYD
PI2WwN 1”7 2,2 PITMD [0V P |'2,/n yaTmo 7" [ 072 1Mo ,’YJ'JW"I'I’ MPn
Introduction:

Eidim Zomemin: If a pair of eidem testified to convict a litigant, and a second pair of witnesses
claims, “The first pair must be lying because they were with us somewhere else at the time they
said the event occured,” the first pair is considered eidim zomemin. The Torah says that we trust
the second pair over the first, and the first pair is punished with whatever sentence they tried to
impose upon the defendant.’® For example, if the first pair testified about a murder, attempting
to have the defendant sentenced to death, and they were then disqualified as eidim zomemin, they
are then put to death.

The Gemara rules that no testimony can be accepted in beis din unless the witnesses can be falsified
y
as eidim zomemin.'9

Are witnesses allowed to be related to each other, or to the judges? Based on the above, the

168 ¢

Yerushalmi states:**® “The two eidim may not be related to each other or to the judges.”

To each other: Halachah only deems the witnesses eidim zomemin if they are both accused of being
somewhere other than where they claimed to be. Thus, it turns out that each one’s testimony
actually works against the other, for it allows the other to be punished. Since relatives cannot
testify for each other’s detriment, they cannot become eidim zomemin. Therefore, the eidus is

passul from the outset.

To the judges: If the eidim are deemed eidim zomemin, the court must rule to sentence them.
Since a person may not be put to death because of a close relative; the judge, who is related to the
witness, cannot sentence them to whatever punishment they deserve as eidim zomemin. Therefore,
the eidus is passul from the outset.

Witnesses unrelated to the judges by monetary cases: The Rishonim debate whether the witnesses
need to be unrelated to the judges only in capital cases, or also in monetary cases. (1) Rif (and most
Rishonim):'® These eidim are passul by monetary cases also, as implied from the above-mentioned
Yerushalmi. (2) Nemukei Yosef (and others):'”° In monetary cases, eidim may be related to the judges.
The rule that we only accept testimony that can be falsified in the manner of eidim zomemin only

applies to cases of capital punishment.'”!

T"7Y7 - Witnesses, 117 M} £°2999% - who are

related to each other, D°1°72 3397 X - or who
are related to the judges, I:"?’IDE) - are invalid.

Sources & Notes

166.
167.
168.
169.
170.
171.

Devarim 19:16-21. See Makkos chapter 1.

See Bava Kamma 75b.

Sanhedrin 3:9.

Sanhedrin 8b.

Sanhedrin 10b s.v. M'ucharin.

Shach [Choshen Mishpat 33:16] goes to great lengths

to prove that these Rishonim agree that relatives of the judges
may not serve as witnesses even for financial lawsuits.

In regards to the eidim being related to each other,
that would disqualify the eidus in any case. The Gemara
[Sanhedrin 28a] explains that ultimately, the reason why the
eidim may not be related to each other is not because they can
not become eidim zomemin, but because we learn from the
seemingly extra word “Ubanim” in the passuk [ Dvorim 24:16]
that relatives are passul to testify together about anyone.
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25#1  Choshen Mishpat

Se'if 18

Siman 33

Discussions and Explanations

What is Rama’s opinion?

Smeh'” notes that Rama in Darchei Moshe'”?
does bring the opinion of those who permit such
eidim. However, le’halachah, since many Rishonim
argue with them, he sticks with the Mechaber’s
ruling.

Passul even bdieved?
Mechaber rules that the eidim may not be

related to the judges, and such testimony is invalid.
He does not differentiate between monetary and
capital cases.

Bach'* and Shach'” rule that although by
monetary cases the eidim are passul if they
are related to the judges, bdieved, we will not
necessarily disqualify the testimony.

MY YD
"IN WA NND | XY 7D RN N | 27335 0N YW [0 7D 1993 RURIN DM | 'R, T PITIID :Min
"0 /R NV, R9IWND vIN [ 279"
Introduction:
Acceptance ofa passul judge or witness: In monetary cases, litigants may choose to accept a
passul judge to rule on the case, or a passul witness to testify, even though they are passul mid oraisa.
If they do so, they are then forced to accept the given ruling or testimony and cannot rescind the

decision to accept the passul person.'”¢

Communal witnesses: Based on this principle, many communities established a custom to appoint
designated witnesses for the entire community to sign on all documents and communal legalities,

notwithstanding the fact that these eidim may be related to some members of the community.’””

This custom was established for the benefit of the community; for requiring litigants to find

unrelated witnesses in close-knit communities proved to be challenging.'”®

Rivash writes that this arrangement has a limitation: It must be clearly stipulated that these
communal eidim are kosher even for their relatives. If it was not stated clearly, they may not testify
or judge their relatives.'””

valued;

Mechaber teaches a case where relatives may
judge or testify for each other.

ooy 13N '7:@5 DN - If a community appointed
two people to always serve as witnesses, 11PN
TN NITY oW MY NP - and the community
established that no other testimony shall be

172.
173.

Choshen Mishpat 33:26.
Choshen Mishpat 33:10.

174. Choshen Mishpat 33:34.

175. Choshen Mishpat 33:17. Brought down in Nesivos
Hamishpat Choshen Mishpat 33:16.

Sources & Notes

o3tk 198 YN §OWD - they are
qualified to testify even about their relatives,
I:h'l’5:7 I:ﬂ'?;?\‘.? 11’2 - since the community accepted
these witnesses upon themselves.

Rama clarifies that this arrangement only works if it

was clearly stipulated.

176. Mishnah, Sanhedrin 24a.

177. Shaualos U’teshuvos HaRosh klal 6 siman 15. See
Mechaber Choshen Mishpat 37:22.

178. Shaulos U’teshuvos HaRashba part 1 siman 680.

179. Shaalos U'teshuvos HaRivash siman 311.
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2587 Choshen Mishpat

Yax - However, Y2 2°7y ond u» ox - if the
community appointed witnesses in the city without
specifying that they are qualified to testify for their
2°%305% 1YW anid X - the
intention of the people appointing them is not that they

relatives as well,

Se'if 18

Siman 33

should testify about people whom they are usually
Q%3R3 017
9°y3 - judges that have been appointed in a city, x5

disugqalified from. 19 - Similarly,
277°2977% 137 - may not judge a case involving their

relatives, 1°379172)- and so it is our custom.

Discussions and Explanations

Unrelated for the duration of the
court case
Rama concludes that judges who were
appointed for the city without clear stipulation
that they may judge relatives, may not do so.

Chasam Sofer writes'® that even if at the start
of the court case the judges were not related, and
only at the time of the verdict they became related,
they are still passul. They must be unrelated for the
entire duration of their serving as judge.'®!

For monetary cases only!
This establishment to appoint communal
witnesses is only effective for monetary matters,

180. Shaulos U’teshuvos Chasam Sofer Choshen Mishpat
siman 17. Brought in Pischei Teshuvah Choshen Mishpat
33:12. See also Pischei Teshuvah Choshen Mishpat 33:6 about
a similar situation regarding a shchiv m’ra.

181. As the law is by witnesses. See earlier in this siman,
se’if 13.

182. There is a discussion [See Even Haezer 42:2] whether

Sources & Notes

because a person can do whatever he wants
with his money. If he agrees that someone who
is passul can judge his case, that is his decision.
Additionally, in regards to eidim, he can choose to
trust a relative, because the eidim are only being
used to prove and clarify what took place.

However, regarding issues of forbidden
relations, such as divorces and marriages, halachah
always requires kosher eidim. A man and woman
agreeing that they are married is ineffective.'®? The
halachic bond is created as a result of kosher eidim.
If the Torah deems them passul, the marriage is
not effectuated.'®

kiddushin can take effect where there was only one eid
present and the husband and wife agreed that it happened.
However, all agree that the eid must be kosher. In monetary
cases, the eidim may be passul if so accepted by the litigants.

183. See Chut Hameshulash, Tur 1 Siman 15:4. Lekkutei
Sichos vol. 19 pg. 188-9.
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